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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et ‘seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 


A yearly Ingex-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found at the end of No. 12 
(December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 3018) 


In re H. L. McKINLEY, DoN McKINLEY, HAL MCKINLEY AND 
PHILLIP MCKINLEY, INDIVIDUALLY AND AS CO-PARTNERS DOING 
BUSINESS AS H. L. MCKINLEY AND SONS. AMA Doc. No. 60. 
Decided January 22, 1952. 


Effect of Termination of Order No. 60 on Petitions for Relief 
—Respondent’s Motion to Dismiss Petitions Granted 


Where handlers of potatoes, subject to Order No. 60, filed a petition and 
an amended petition under section 8c(15)(A) of the act, alleging that 
the order is void and inoperative as applied to petitioners, and the Gov- 

’ érnment filed a motion to dismiss on the grounds that petitioners’ cause 
of action has been rendered moot by the termination of the order, the 
dissolution of an interim injunction, and the dismissal of the enforce- 
ment action against petitioners, the Judicial Officer held that since 
there is now no existing effective order from which relief is sought and 
since petitioners have not filed an answer to the Government’s motion 
to dismiss, the petitions should be dismissed. 


Motion for Revival of Petition for Relief 
When May be Filed 


Where petitions were dismissed because of the termination of the order, 
the Judicial Officer concluded that if the validity of the order should 
become an issue in future litigation involving the petitioners, and the 
principles of primary jurisdiction or exhaustion of administrative 
remedies would apply in the absence of this dismissal, the petitioners 
may file a motion to revive the petition and amended petition dis- 
missed herein. 


Whitfield, Musgrave, Selvy, Fillmore and Kelly, of Des Moines, Iowa, for 
petitioners. Messrs. Frank A. Gallagher and Herbert L. Perlman fon 
Production and Marketing Administration. Mr. Glen J. Gifford, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


I 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
and subsequent amendments (7 U.S.C. 601 et seq). 

The petitioners, handlers of potatoes under Amended Order 
No. 60 regulating the handling of Irish potatoes grown in Michi- 
gan, Wisconsin, North Dakota, and certain counties of Iowa and 
Indiana, filed a petition pursuant to 8c(15)(A) on March 11, 
1951. The petition alleged a number of invalidities in connection 
with the order and asked that the order be held void and inapplic- 
able to petitioners. 

On March 21, 1951, the Assistant Administrator, Production 
and Marketing Administration, filed an answer to the petition. 
An oral hearing was scheduled for April 20, 1951, at Waterloo, 
Iowa, but petitioners, through counsel, moved to continue the 
hearing until a later date. The motion was granted and the hear- 
ing was postponed until May 18, 1951. When the hearing con- 
vened on May 18, the petitioners filed an amended petition to- 
gether with motions for production of documents and ballots in 
connection with the referendum of producers conducted to ascer- 
tain producer approval:of the amended order. This necessitated 
further postponement of the hearing. 

On June 27, 1951, the respondent filed an sisitesitien to: dis- 
miss the portions of the amended petition concerning alleged 
invalidities in the producer referendum. The petitioners re- 
quested an extension of time for filing a reply to the application 
to dismiss which was granted. A reply was received on August 
16;.1951. On December 10, 1951, the respondent filed a motion 
to dismiss the petition and amended petition. The motion states 
that the cause of action of the petitions has been rendered moot 
by the termination of the order on August 15, 1951, and by disso- 
lution of the temporary injunction against the petitioner and 
the dismissal of the enforcement action by the United States Dis- 
trict Court for the Northern District of Iowa on October 24, 1951. 
A copy of the motion was served upon the petitioners’ counsel of 
record on December 17, 1951, and 20 days were allowed for the 
filing of an answer. No answer to the motion to dismiss has been 
filed by the petitioners. 
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II 


Section 8c(15) (A) of the act provides as follows: 


“Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such 
order or any provision of any such order or any obligation 
imposed in connection therewith is not in accordance with 
law and praying for a modification thereof or to be exempted 
therefrom. He shall thereupon be given an opportunity for 
a hearing upon such petition, in accordance with regulations 
made by the Secretary of Agriculture, with the approval 
of the President. After such hearing, the Secretary shall 
make a ruling upon the prayer of such petition which shall 
be final, if in accordance with law.” 

The order involved here was terminated on August 15, 1951, 
and the enforcement proceeding in the United States District 
Court was dismissed on October 24, 1951. Obviously then, there 
is now no existing and effective order to which could apply the 
prayers of the petition authorized by the act, namely, modifica- 
tion of, or exemption from, the order. The petitioners have not 
filed an answer to the motion to dismiss giving reasons for the 
continuance of the proceedings and we see no purpose in such con- 
tinuance in view of the termination of the order. Accordingly, the 
petition and the amended petition are dismissed. 

If, however, the validity of the order should become an issue in 
future litigation involving the petitioners, and the principles of 
primary jurisdiction or exhaustion of administrative remedies 
would apply in the absence of this dismissal, the petitioners may 
file a motion to revive the petition and amended petition dismissed 
herein. 


(No. 3019) 


GEORGE CALL (BENKELMAN SALES COMPANY, ASSIGNEE) v. WIN- 
TER LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 1911. 
Decided January 16, 1952. 


Denial of Petition for Reconsideration upon Consideration of Prior Order 


Petition for reconsideration denied, after consideration of prior order, for 
failure to show error in the order awarding reparation to complainant 
original owner of cattle for a balance of the net proceeds from sale of 
cattle at respondent’s auction sale, which respondent unlawfully with- * 
held to satisfy a debt owed him by the consignor of the cattle. 
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Practice and Pleading—Sufficiency of Complaint 


Where complaint showed that a person who was designated therein as the 
assignee of another also had an interest in the case as the unpaid 
seller of livestock, held, the complaint is sufficient without amendment 
to present the assignee’s. claims as the unpaid seller. 


Unjust Practice—Unlawful Withholding of Proceeds— 
Disallowance of Set-Off 


Where respondent—a commissionman set off against a debt which was owed 
to him by a consignor of livestock on account of previous transactions, 
proceeds from the sale of livestock which were obtained by the con- 
signor, one of the complainants, from the original owner, the other com- 
plainant, by the giving of a worthless check and the commissionman 
was not a bona fide purchaser for value without notice, held, the com- 
missionman was guilty of an unjust practice in unlawfully withholding 
the proceeds from the original owner. 


Creditor on Pre-Existing Debt with Suspicion of Existence of 
Prior Equity Not Constituting Bona Fide Purchaser 


A commissionman was not a bona fide purchaser for value without notice 
when he set off against an antecedent debt of his consignor, proceeds from 
sale of consigned livestock in which he had reason to suspect their ori- 
ginal owner still had an equitable interest, and the commissionman did 
not become a bona fide purchaser for value without notice by making 
payments to the consignor with knowledge of the original owner’s claims. 


Acceptance of Less Than Full Amount of Proceeds Held in Trust as 
Not Constituting Accord and Satisfaction 


Where livestock were obtained from their owner by the giving of a worth- 
less check and were subsequently sold by a commissionman who was not 
a bona fide purchaser for value without notice so that the commission- 
man held the net sales proceeds as a constructive trustee for the original 
owner, the acceptance by such owner of less than the full amount of 
such proceeds did not effect an accord and satisfaction even if the lesser 
sum was tendered and accepted as full settlement. 


Mr. Leon L. Hines of Hines & Hines, of Benkelman, Nebraska, for com- 
plainant. Mr. Lawrence Thulemeyer, of Thulemeyer & Steward, of La 
Junta, Colorado, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 

On June 26, 1951, an order was issued directing respondent 
to pay $12,647.45 to the Benkelman Sales Company as reparation 
with interest thereon at the rate of five percent per annum from 
August 3, 1949, until paid in full. 
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By petition filed on July 12, 1951, respondent requested recon- 
sideration on the ground that the order for reparation is against 
the law. An order was issued on July 13, 1951, which stayed the 
reparation order pending action on the petition to reconsider. On 
August 14, 1951, George Call and the Benkelman Sales Company 
filed an answer to respondent’s petition requesting that the peti- 
tion be denied on the ground that the order was sustained by the 
evidence and in accordance with the law. 

The amount of reparation ordered to be paid represents that 
portion of the proceeds from the sale of 165 head of cattle sold 
by respondent for George Call on August 2, 1949 at respondent’s 
auction sale in La Junta, Colorado, which was withheld by re- 
spondent in payment of an alleged debt owed by Call to respond- 
ent from previous transactions between them. Call had purchased 
the cattle in question from the Benkelman Sales Company (here- 
inafter called Benkelman) on July 30, 1949, giving therefor his 
personal check, which a few days later was dishonored. On August 
27, 1949, Call assigned to Benkelman all of his rights against re- 
spondent in the matter. 

Respondent alleges error in the order in that: (1) the order 
included a finding that Benkelman had an equitable interest in 
the cattle arising out of the fact that Call’s check was not hon- 
nored by the bank on which Call drew it, whereas respondent con- 
tends Benkelman only claims in this proceeding as the assignee 
of Call, and has only such rights as Call has; (2) the order in- 
cluded a finding that Call’s alleged debt to respondent resulted 
from transactions unrelated to the transaction involved here, 
whereas respondent contends the evidence showed the debt ac- 
crued as a result of a series of dealings with Call as principal 
and respondent as factor; (3) the order did not contain a finding 
that there was an accord and satisfaction in the case; (4) the 
order included a finding that the factor’s lien of respondent was 
discharged by deduction, from the gross proceeds from sale of 
the cattle, of $861.26 (the commission and expenses in connection 
with the handling of the particular cattle here involved) and that 
respondent held the balance of such proceeds in trust for Call, 
whereas respondent contends it has a factor’s lien covering not 
only the $861.26 due with respect to its handling of these par- 
ticular cattle, but also covering $12,647.45 allegedly due to re- 

-spondent upon a general balance of accounts between it and its 
principal, Call, and that it could assert the lien by set-off of the 
$12,647.45 against the sales proceeds; and (5) the order puts 
Benkelman in a better position than it or Call would have ob- . 
tained in a state of Federal court if this action had been brought - 
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there since both the Rules of Civil Procedure in Colorado and 
the Federal Rules of Civil Procedure would permit respondent to 
file a counterclaim against Call or his assignee for the amount 
retained by respondent as a set-off against Call’s debt. 

The basic conclusion in the order was that retention by re- 
spondent of the $12,647.45 was an unjust and unreasonable prac- 
tice in violation of the Packers and Stockyards Act. We find no 
error in this. 

Even if the respondent should be correct in its argument that 
a livestock commission firm such as respondent has a general 
factor’s lien upon proceeds of sale of livestock sold by it as factor 
and that it may assert such lien against its principal by setting 
off against such proceeds amounts due it from its principal, still 
we do not think this would be of any avail to the respondent. 
The question remains whether the respondent’s rights under the 
factor’s lien were superior to the rights of Benkelman and we con- 
clude, hereinafter, against the respondent on this point. 

We think the order was correct in its finding that Benkelman 
as the unpaid seller of the cattle in question had an equitable 
interest in the cattle. Although the complaint was not altogether 
artfully drawn, it_is wholly apparent from it that Benkelman 
claimed an interest as the unpaid seller of the cattle as well as 
the assignee of Call. The complaint alleges in substance that Call 
bought the cattle from Benkelman, giving his personal check 
therefor, that respondent after selling the cattle for Call withheld 
the amount here in controversy as a credit on an account owed 
by Call to the respondent from previous transactions, and that 
because of such withholding, Call was unable to raise funds to 
cover his check, which was refused payment, and he has been 
unable to pay the balance of the purchase price due to Benkelman. 
The complaint says “at the time of the receipt of such cattle the 
Winter Livestock Commission Company well knew that the same 
had not been paid for; that the Benkelman Sales Company held 
a lien on such cattle for the purchase price, .. .”. This clearly 
gave notice to respondent of Benkelman’s claims of an interest 
as the unpaid seller, and the respondent’s answer in this case 
recognized the existence of such claims. The fact that Benkelman 
sought to bolster or protect its interest as unpaid seller by taking 
an assignment of Call’s rights against the respondent should not 
reduce Benkelman’s rights in this proceeding. We do not think 
the fact that Benkelman is designated as “assignee” in various 
places in the pleadings, especially in the captions thereof, con- 
clusively limits Benkelman’s status in this case to that of an as- 
signee of Call. “Pleadings . . . are commonly to be interpreted in 
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accordance with their true character without much regard to 
name or title.” 41 Am. Jur., Pleadings § 26. “A pleading, like any 
other document, is to be construed as a whole. . . .Words used in 
a pleading must be construed with reference to the context... . 
Moreover, a construction which will give effect to all the material 
allegations of a pleading is to be preferred where reasonably 
possible.” 41 Am. Jur., Pleadings § 70. In administrative proceed- 
ings, great liberality as to form and substance of pleadings is to 
be indulged. 42 Am. Jur., Public Administrative Law § 124. It 
has been held that in proceedings before the Secretary under 
the Packers and Stockyards Act common law requirements as 
to pleading do not exist. Farmers Livestock Comm. Co. v. United 
States, 54 F.(2d) 375 (E.D. Ill. 1931), Accordingly, in our view, 
the complaint was sufficient without amendment to present Ben- 
kelman’s claims as the unpaid seller as well as the assignee. 
Benkelman’s claims of rights as the unpaid seller appear, 
furthermore, to be sustained by the facts and the law. It appears 
from the evidence that Benkelman sold the cattle to Call at the 
regular auction sale conducted by Benkelman and that upon re- 
ceipt of the personal check of Call, without knowledge that the 
check would not be honored and with nothing to show an inten- 
tion that the sale was on credit, Benkelman delivered the animals 
to a railroad under nonnegotiable bills of lading showing Call as 
the shipper. The animals were in effect delivered into the pos- 
session of Call. It has been said respecting auction sales that “not 
only is the contract ‘complete when the hammer falls, but the 
property in the goods passes then, unless some term of the bar- 
gain makes it impossible that it should do so. .. . The condition 
that the sale is for cash is, however, not such a condition as will 
prevent immediate transfer of the property, since this condition 
may be satisfied by construing it as meaning that possession 
shall not be delivered until payment. Such a condition is indeed 
implied in every sale by auction, as well as in other sales, unless 
there is an agreement for credit.” 2 Williston, Sales (rev. ed.) 
§ 296. Thus it seems that legal title to the cattle was in Call and 
Call had possession of the cattle. However, Benkelman had relin- 
quished possession of the cattle only because Call gave him a 
check which turned out to be worthless. The giving of a worthless 
check in payment for livestock has been regarded as fraudulent. 
See Sullivan v. Wells, 89 F. Supp. 317 (1950), a case arising 
in the United States District Court for the District of Nebraska. 
It is said, “if the seller is induced by fraud voluntarily to consent 
to the surrender of possession of goods to the buyer who al- 
ready is the owner of the property, the legal lien [under the Uni- 











8 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 8 


form Sales Act which was in force in both Nebraska and Colorado 
at the time of the transactions here involved] is on principle lost, 
for the seller has consented to surrender it. If, therefore, the 
buyer should dispose of the goods after having thus obtained 
them to a bona fide purchaser for value without notice, the latter 
should hold the property free of lien. As against the buyer, him- 
self, however, the seller would be able to rescind the delivery 
of possession and become entitled to the possession of the goods 
again.” [Bracketed portion added.] 3 Williston, Sales (rev. ed.) 
§ 511. Accord 46 Am. Jur., Sales § 647. Moreover, “it is not neces- 
sary in order that a contract may be rescinded for fraud or mis- 
representation that the party making the representation should 
have known that it was false, or even that he was negligent. In- 
nocent material misrepresentation is sufficient.” 3 Williston, Sales 
(rev. ed.) § 632. Accordingly, it is here immaterial whether Call 
knew or had reason to know when he gave his check to Benkel- 
man that it would prove to be worthless. It is also said that 
“the fact that the subject matter of the sale has passed into 
the hands of a third person or that a third person has acquired 
a lien thereon from or under such buyer does not preclude the 
seller from rescinding the sale and recovering the property, 
unless such third person is entitled to protection as a bona fide 
purchaser for value.” 46 Am. Jur., Sales § 470. “The defrauded 
seller may not only follow the goods into the hands of the fraudu- 
lent buyer or one taking under the buyer and not entitled to 
protection as a bona fide purchaser for value, but he may also 
follow the proceeds, where they can be identified under the gen- 
eral doctrine of following trust funds.” 46 Am. Jur., Sales 
§ 656. The situation is similar to that existing when a transfer 
of title has been procured by fraud, and. there “the seller may 
reclaim the goods or their proceeds from the fraudulent buyer or 
from one who has no greater equities. But, as in other cases 
where the seller is induced to part with his property by fraud, 
the voidable title of the fradulent buyer becomes an indefeasible 
title by bona fide purchase for value from the fraudulent buyer.” 
2 Williston, Sales (rev. ed.) § 346a. To same effect see Sullivan v. 
Wells, supra. 

Thus, although Benkelman had neither legal title nor a legal 
lien after delivery of the cattle into Call’s possession, Benkelman 
did have an equitable right of rescission which it could exercise 
against anyone but a bona fide purchaser for value without notice. 
The question now is whether respondent was such a purchaser. 

We think that it was not. It has been held that a person is not 
a bona fide purchaser if he has notice of facts which would cause 
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a reasonably prudent person to make a further investigation to 
ascertain if there is an adverse interest in the property. Morrow 
Show Mfg. Co. v. New England Shoe Co., 57 Fed. 685 (C.C.A. 
7th, 1893) ; Dudley v. Lovins, 310 Ky. 491, 220 S.W. (2d) 978 
(1949) ; 46 Am. Jur., Sales § 472. At the time respondent received 
the cattle from Call, it had knowledge of facts sufficient to cause 
a reasonably prudent person to investigate whether anyone other 
than Call had an interest in the cattle. Respondent then knew 
that Call’s livestock operations in the past had frequently been 
financed by advances from respondent and that as a result of 
such operations Call was greatly in debt. About one week prior to 
the date on which respondent sold the cattle for Call, its manager 
had been informed by Call that he, Call, was “broke” and the 
manager had told Call not to issue any more drafts on respond- 
ent. Under these circumstances, it seems respondent should have 
suspected as soon as it received the cattle that Call had not him- 
self paid for the animals and should have investigated what 
rights Call’s vendor or other might have in them. Moreover, on 
August 2, 1949, a few hours after the cattle had been sold by 
respondent, Call informed respondent’s bookkeeper that he had 
given a check to the original seller of the animals and had to 
have the full amount of the sales proceeds in order to cover the 
check. Call repeated this information to respondent’s manager 
on the following day. Up to that time respondent had merely 
credited against Call’s antecedent debt the amount of the sale 
proceeds here in question. It is the majority view (46 Am. Jur., 
Sales § 472) that a seller, rescinding sale of his property for just 
cause, can recover it from one who takes the property for a pre- 
existing debt on the grounds that he is not a bona fide purchaser 
for value. See Shirley-Self Motor Co. v. Canon, 166 S.W. (2d) 
155 (Tex. Civ. App. 1942). See also Smith v. Autocar Sales & 
Service Co., 107 Ind. App. 244, 20 N.E. (2d) 188 (1939), hold- 
ing that one who obtains possession of property in payment 
of an antecedent debt does not occupy the position of a bona fide 
purchaser for value as against the defrauded seller, and Com- 
mercial Investment Trust Co. v. Stewart, 235 Mich. 502, 209 
N.W. 660 (1926) to the same effect. It is true that the respond- 
ent did give Call a draft for $3,300 pavable to Benkelman and 
also paid certain lesser sums to Call. However, these transac- 
tions occurred after resnondent had actual notice of Benkelman’s 
claims as the unpaid seller. and as to these payments resvondent 
was not a bona fide purchaser without notice of Benkelman’s 


interest. For all these reasons we believe that respondent was : 


not a bona fide purchaser for value without notice. Therefore, 
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even if respondent had a lien for the general balance due it from 
Call, it could not assert the lien against Benkelman, the unpaid 
seller. 

We think this case comes within the principles set forth 
in Means v. Bank of Randall, 146 U.S. 620 (1892), wherein it 
was held that a factor could not properly set off a preexisting debt 
of a consignor of cattle against the proceeds of sale of the cattle 
where a bank, which loaned money to the consignor to finance 
his purchase of the cattle from their original owner, arranged 
with the consignor that the bank would have title to and a lien 
upon the cattle for its advances, and before the factor sold the 
cattle he had notice of the bank’s advances. Under these circum- 
stances, it was held that the factor was not a bona fide purchaser 
and that the bank was entitled to recover the sales proceeds 
from him. See also Mumford v. Hartford Indemnity Co., 64 Utah 
24, 228 Pac. 206 (1924). 

It has previously been held by the Secretary of Agriculture in 
administrative proceedings under the Packers and Stockyards 
Act that when a market agency sold livestock as a factor for a 
country buyer with knowledge that personal checks given by the 
country buyer for payment of livestock had to be covered by re- 
mittances to the country buyer by the market agency or the 
checks would be dishonored for insufficient funds, the market 
agency engaged in an unfair and deceptive practice when it ap- 
plied the proceeds from the sale of the cattle to the payment of 
an indebtedness due it from the country buyer instead of cover- 
ing the country buyer’s personal check so that the seller could 
obtain payment for the livestock. In re Wright, P&S Docket No. 
1043, decided November 18, 1938. See also Jn re Fulton, P&S 
Docket No. 464, decided November 11, 1935. 

Respondent contends that an accord and satisfaction was 
created in this case because, after the sale of the cattle and the 
retention by respondent of the proceeds in controversy, George 
Call drew on respondent a draft made payable to Benkelman in 
the sum of $3,300 with the notice thereon “approximate amount 
due George Call”, and Benkelman cashed this draft and also 
accepted Call’s personal check for $12,967 and took an assign- 
ment from Call for any sums due him by respondent. This check 
from Call was never paid, and the result of these transactions 
was that Benkelman received less than the full amount of the 
sales proceeds due to it, “It appears to be well settled that where 
there exists a fiduciary relation between a debtor and a creditor, 
and the money to which the claim relates is the creditor’s own, 
or the debtor's liability is to pay over money which belongs to 








— 
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the creditor, as in the case of an agent or a factor who has col- 
lected and received money for his principal . . . or a trustee who 
holds money for the rightful owners thereof, the payment or 
delivery and receipt of less than the full amount so collected 
or held does not discharge the payer’s liability for the balance 
or effect an accord and satisfaction of his liability, notwithstand- 
ing such partial payment is tendered and accepted as full settle- 
ment.” [Emphasis supplied.] 1 C.J.S., Accord and Satisfaction 
§ 29(4), citing Topas v. John MacGregor Grant, 18 F.(2d) 724 
(C.C.A. 2d, 1927), cert. denied, 274 U.S. 754 (1927). Where a 
person acquires property by fraud and transfers it to a person 
who is not a bona fide purchaser, the latter holds the property 
or its proceeds upon a constructive trust for the person equitably 
entitled to it. Restatement, Restitution §§ 166(b), 168(b), and 
54 Am. Jur., Trusts § 248. Thus respondent held the cattle and 
then the proceeds as a constructive trustee for Benkelman and, 
under the rule stated above, the payment and receipt of less than 
the amount of the proceeds so held by respondent would not 
effect an accord and satisfaction even if the payment were ten- 
dered and accepted as full settlement. Therefore, omission from 
the order of a finding that there was an accord and satisfaction 
was not an error. 

_There is no merit in respondent’s argument that the order 
is in error because the applicable rules of procedure would have 
permitted respondent to file a counterclaim against Call or his 
assignee for the amount here in controversy if this case had 
been brought in the Federal district court or a Colorado State 
court. The argument ignores the fact that Benkelman was the 
unpaid seller as well as the assignee. It has been held that the 
Federal Rules of Civil Procedure do not confer substantive 
rights. Barnsdall Refining Corp. v. Birnamwood Oil Co., 32 F. 
Supp. 312 (E.D. Wis. 1940). The same would seem to be true of 
the Colorado Rules of Procedure which respondent says are iden- 
tical with the Federal rules insofar as filing of counterclaims is 
concerned. The substantive rights of the parties would thus be 
determined under general principles of law and, as seen above, 
it is our view that under these principles any rights respondent 
has as a factor are subordinate to those of Benkelman as the 
unpaid seller. 

Upon reconsideration of the order of June 26, 1951, we con- 
clude for the reasons given herein that the order should stand 
and, accordingly, the stay order of July 13, 1951, is vacated. 

Respondent shall comply with the order of June 26, 1951,. 
within 30 days from the date hereof. , 
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A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 3020) 


In re JOE ALLISON STOCK YARDS, INC. P&S Doc. No. 1598. De- 
cided January 16, 1952. 


Increase in Rates and Charges 


Petition for increase in certain rates and charges is granted upon agree- 
ment of the parties and an opportunity to be heard afforded the public. 


Mr. John L. Currin for Production and Marketing Administration. Joe Alli- 
son Stock Yards, Inc., of Chattanooga, Tennessee, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent ‘is now operating under an order issued on 
March 27, 1951 (10 A.D. 347) authorizing it to file a tariff estab- 
lishing the current rates and charges for stockyard services which 
it renders. That order became effective on April 2, 1951, and pro- 
vided that it should remain in effect for a period of one year 
unless changed by further order during such period. 

By a petition filed on December 7, 1951, respondent requested 
an authorization to put into effect certain increases in its rates 
and charges for stockyard services which it renders at Chatta- 
nooga, Tennessee. 

Notice of the filing of this petition and its contents was pub- 
lished in the Federal Register on December 22, 1951 (16 F.R. 
12908). This notice, which set out in detail the current and pro- 
posed rates and charges, provided a period of 15 days during 
which any interested person might indicate a desire to be heard 
in the matter. No interested person has indicated such a desire 
to the Hearing Clerk. 

The Livestock Branch, by its attorney, filed an answer recom- 
mending that the petition be granted, provided that the respond- 
ent should file with the Hearing Clerk its agreement to continue 
complying with the nine conditions set forth in the answer 
of the Livestock Branch filed on January 19, 1951. The Livestock 
Branch further recommended that the order to be issued become 
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effective as soon as possible, and that such order remain in 
effect to and including April 1, 1953. 

On January 9, 1952, the respondent filed a telegram agreeing to 
continue complying with the nine conditions referred to above. 


Inasmuch as the parties are agreed and no objection concern- 
ing the matter has been filed, the petition is granted, and re- 
spondent is authorized to file a new tariff establishing the rates 
and charges requested in its petition, and beginning with the 
effective date of this order to assess such rates and charges. 

It has been requested that this order become effective as soon 
as possible. All interested persons have been afforded a period of 
15 days within which to be heard upon the petition for increased 
rates and charges. The Packers and Stockyards Act provides 
that no order of this nature shall be effective in less than five 
days after its date of signature. Undue delay in making this 
order effective may have an adverse effect upon marketing con- 
ditions. Accordingly, good cause is found for making it effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including April 1, 
1953. 

A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 3021) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S 
Doc. No. 311. Decided January 16, 1952. 


Extension of Rates and Charges 


Upon agreement of the parties respondents’ petition requesting a 90-day 
extension of the current rates and charges is granted and the order of 
January 30, 1951 is extended and shall remain in effect to and including 


May 5, 1952. 


Mr. John L. Currin for Production and Marketing Administration. Mr. Cliff 
J. Kaney, of Kansas City, Missouri, for respondent Kansas City Live 
Stock Exchange. Mr. Lester H. Ryon, of Kansas City, Missouri, for 
respondent Producers & Texas Livestock Marketing Association. Mr. 
W. F. O’Neal, of Kansas City, Missouri, for respondent Farmers Union 
Livestock Cooperative. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued 
on January 30, 1951 (10 A.D. 11), authorizing the current rates 
and charges. That order became effective on February 5, 1951 
and provided that it should remain in effect for a period of one 
year unless changed by further order during such period. 

On January 7, 1952, respondents filed a petition requesting “a 
90-day extension of the current rates and charges.” 

Prior to issuance of the order of January 30, 1951, authorizing 
increases in rates and charges, notice of the petition for such in- 
creases or greater increases was given to the public by publica- 
tion in the Federal Register, and opportunity was provided for 
interested persons to be heard upon the matter. No interested 
person indicated a desire to be heard. Inasmuch as the present 
petition seeks only a temporary extension of the current rates 
and charges and does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or new rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion be granted. 

Inasmuch as the parties are agreed, the petition is granted and 
the order of January 30, 1951 is extended and shall remain in 
effect to and including May 5, 1952, unless changed by further 
order before that date. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive on February 5, 1952. The Packers and Stockyards Act pro- 
vides that no order of this nature shall be effective in less than 
five (5) days after the date thereof. Any undue delay in making 
this order effective may adversely affect operations at the stock- 
yard. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on February 5, 1952. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 3022) 


In re THE MARKETING AGENCIES OPERATING AT THE NORTH SALT 
LAKE UNION STOCK YARDS. P&S Doc. No. 457. Decided Janu- 
ary 18, 1952. 


Extension of Rates and Charges 


Since the parties are agreed respondents’ petitions requesting an extension 
of the current rates are granted, and this order shall become effective 
80 days after the date of its service upon the respondents. 


Mr. John L. Currin for Production and Marketing Administration. Mr. M. 
L. Larsen, of North Salt Lake, Utah, for Utah Livestock Commission 
Company, respondent. Mr. Whit Levanger, of North Salt Lake, Utah, 
For Salt Lake Livestock Auction Co., respondent. Mr. Clinton L. Mills, 
of North Salt Lake, Utah, for Producers Livestock Marketing Associa- 
tion, respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents are 
presently operating under an order dated December 14, 1951 (10 
A.D. 1501), continuing through March 7, 1952, an authorization to 
assess the current rates and charges. The rates currently author- 
ized are set out in an order dated October 21, 1948 (7 A.D. 947). 

By petitions filed on January 11, 1952, the respondents have 
requested an extension of their present rates to March 7, 1953. 


The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney filed an answer recommending that the peti- 
tions be granted. 

Inasmuch as the parties are agreed the petitions are granted, 
and respondents are authorized to continue assessing the rates 
and charges presently authorized. Respondents shall continue to 
file the reports required by the order of October 21, 1948. 

The schedule of rates currently in effect was authorized by the 
order of October 21, 1948. That order was preceded by a notice 
published in the Federal Register. No interested person pro- 
tested the action proposed to be authorized by that order. This 
order merely continues in effect rates and charges which have 
been authorized for about three years. In view of the foregoing, 
it is found that further notice and public procedure on this order 
are unnecessary. 

- This order shall become effective 30 days after the date of its 
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service upon the respondents and remain in effect through March 
7, 1958, unless changed by further order during that period. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3023) 


In re H. STANLEY NIELSON. P&S Doc. No. 2010. Decided January 
18, 1952. 


Cease and Desist—Unfair, Unjustly Discriminatory, 
and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged respondent with violating certain pro- 
visions of the act and the regulations thereunder by using livestock 
purchased for his own account to fill purchase orders and concealing 
such fact by submitting accounts of purchase listing false and fictitious 
names, and by operating as a market agency without being registered, 
and respondent in his answer admitted the charges, but denied that 
the violations were wilfully committed, and consented to the entry 
of a cease and desist order, respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact. 


Mr. Lowell E. Miller for Production and Marketing Administration. Mr. H. 
Stanley Nielsen, of Enid, Oklahoma, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181-et seq.), initiated by 
an order of inquiry and notice of hearing filed by the Director 
cf the Livestock Branch, Production and Marketing Administra- 
tion, on October 24, 1951. Respondent is charged with violating 
certain provisions of the act and the regulations issued there- 
under (9 CFR 201.1 et seq.). Respondent filed an answer on No- 
vember 16, 1951, in which he admitted the allegations of fact in 
the order of inquiry and notice of hearing, denied that the vio- 
lations were wilfully committed, and stated that he would not 
oppose the entry of a cease and desist order. The Livestock 
Branch, by its attorney, has recommended that a cease and desist 
order be entered. 


FINDINGS OF FACT 
1. The Enid Union Stockyards, Enid, Oklahoma, hereinafter 
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referred to as the stockyard, at all times mentioned herein was 
a posted stockyard subject to the provisions of the act. 


2. Respondent, at the times hereinafter referred to, acted as 
a market agency, at the stockyard, within the meaning of this 
term as defined in the act. 

3. Respondent, at the stockyard, on or about the dates and 
in connection with the transactions listed in the order of in- 
quiry and in conection with the transactions listed in the order 
of inquiry and notice of hearing and at divers other times during 
the year 1950, consigned livestock which respondent had pur- 
chased for his own account in country transactions to Farmers 
Livestock Commission Company, a registered market agency by 
which he was employed as a cattle salesman; purchased such 
livestock from said Farmers Livestock Commission Company to 
fill orders from Swift and Company for the purchase of livestock 
on a commission basis; and, in accounting to his principal, Swift 
and Company, used false and fictitious names as the names of 
the persons from whom such livestock were purchased. 


4. Respondent, in connection with the transactions set forth 
in the order of inquiry and notice of hearing, operated as a mar- 
ket agency at the stockyard without being registered with the Sec- 
retary of Agriculture to so transact business, and furnishing a 
bond as required by the act and the regulations issued there- 


under. 


CONCLUSION 


By reason of the facts set out above, all of which have been 
admitted by respondent, it is concluded that respondent has vio- 
lated sections 303 and 312(a) of the act and sections 201.27 and 
201.44 of the regulations issued thereunder. 

Respondent has stated that he will not oppose the entry of a 
cease and desist order and complainant has recommended that 
such an order be entered. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices described in the 
Findings of Fact. 

This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties by registered 
mail or in person. : 
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In re FRANK CRAMER. P&S Doc. No. 1953. Decided January 21, 
1952. 


Dismissal of Complaint Upon Filing of Bond 


Where respondent failed to file a bond commensurate with his obligation as 
a dealer at posted stockyards, but subsequent to the service of a copy 
of the complaint he furnished an appropriate bond, upon motion of the 
complainant to dismiss, the complaint herein is, accordingly, dismissed. 


Mr. Lowell E. Miller for Production and Marketing Administration. Mr. 
Frank Cramer, of Broken Bow, Nebraska, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), the Live- 
stock Branch, Production and Marketing Administration, has 
filed a motion for dismissal of the complaint. The complaint 
charges failure or refusal upon the part of the respondent to 
furnish a bond or its equivalent commensurate with his obliga- 
tions as a dealer at posted stockyards in Nebraska. Subsequent 
to the service of a copy of the complaint upon the respondent, 
an appropriate bond was furnished. 

In view of the furnishing of the bond and the complainant’s 
motion to dismiss, the complaint herein is dismissed. 


(No. 3025) 


In re RAY MCCUMMISKEY. P&S Doc. No. 1952. Decided January 
29, 1952. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 

Discriminatory, and Deceptive Practices—Bribing Weighmasters 

—Making False Entries in Accounts, Records and Memoranda 
—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on the 
stockyard scales, by reason of cash payments made, to weigh such live- 
stock at more than their true weights and to issue scale tickets show- 
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ing the weights greater than the true weights thereof, and by failing 
to keep such accounts, records, and memoranda as fully and correctly 
disclosed his business as a dealer and market agency at the stockyard, 
and by wilfully making, or causing to be made, false entries in the 
annual report for the years 1949 and 1950, submitted by him to the 
Director, Livestock Branch, Production and Marketing Administration, 
and the respondent entered a plea of nolo contendere to the charges 
contained in the Order of Inquiry and consented to the issuance of an 
appropriate order of cease and desist and suspension of his registra- 
tion, and complainant recommended that the order consented to be 
issued, the respondent is ordered to cease and desist from engaging in 
the unfair, unjustly discriminatory, and deceptive practices set out in 
the Findings of Fact, and to keep such accounts, records and memoranda 
as fully and correctly disclose his business as a dealer and market 
agency at the stockyard, and his registration is suspended for a period 
of one year from the effective date of this order. 


Messrs. Benjamin M. Holstein and Jerome S. Ducrest for Production and 
Marketing Administration. Mr. Thomas P. Foley, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filéd by the Director of the Livestock Branch, Production and 
Marketing Administration on February 14, 1951, as amended on 
March 8, 1951, alleged that respondent, a registered dealer and 
market agency, wilfully violated sections 312 (a) and 401 of the 
act and section 10 of the Federal Trade Commission Act, which 
section is incorporated in and made a part of the Packers and 
Stockyards Act by section 402 of the latter act. Respondent filed 
answers to the Order of Inquiry and the amendment thereto in 
which he denied the charges and requested an oral hearing. Sub- 
sequently, on December 17, 1951, respondent, through his attor- 
ney, filed an amended answer in which he admitted and con- 
sented to the jurisdiction of the Secretary of Agriculture, entered 
a plea of nolo contendere to the charges contained in the Order 
of Inquiry, as amended, and consented to the issuance, without 
further hearing, of an appropriate order, with findings of fact, 
requiring him to cease and desist from the practices complained 
of in said Order of Inquiry, and to keep such accounts, records and 
memoranda as fully and correctly disclose all transactions in- 
volved in his business at the stockyard, and suspending his regis- 
tration for a period not to exceed 13 months. Respondent, in said 
amended answer, also waived the report of the examiner. The : 
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Livestock Branch, by its attorney, has eee that such 
an order be issued. 










































FINDINGS OF FACT 





1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein, was 
a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy hogs on a commission basis and as a dealer to buy 
and sell hogs for his own account, at the stockyard, and at the 
times of the transactions of said respondent hereinafter referred 
to was so registered. 


3. Respondent, at the stockyard, on or about the 10 dates 
listed in the Order of Inquiry and at divers other times during 
the year 1950, in connection with the sale of hogs by respondent, 
caused various weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed 
on stockyard scales, by reason of cash payments made, or other 
compensation given, by respondent to said weighmasters, to 
weigh such hogs at more than their true weights and to issue 
scale tickets showing weights greater than the true weights of 
the hogs. Said false and incorrect scale tickets were made a part 
of the accounts, records and memoranda of respondent, the stock- 
yard owners and the market agencies through which the hogs 
were sold. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly dis- 
closed all transactions involved in his business as a market agency 
and as a dealer, at the stockyard, in that the accounts, records 
and memoranda kept by him failed to disclose fully and correctly 
all expenses incurrred by respondent in connection with his mar- 
ket agency and dealer operations. 

5. Respondent wilfully made, or caused to be made, false en- 
tries and statements of fact in the annual report submitted by 
him for the year 1949, at the request of the Director, Livestock 
Branch, in that respondent failed to disclose in such annual 
report approximately fifteen hundred and forty-two dollars 
($1,542) of the expenditures made by him in his business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, we must 
conclude that respondent has violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
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The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was 
that respondent, when selling hogs, received payment for more 
weight than he delivered. The practice is dishonest and is a fla- 
grant violation of the act which cannot be too strongly con- 
demned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts, records and memoranda, and in the 
accounts, records and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 

By reason of the facts found in Findings of Fact 4 and 5, we 
must conclude that respondent wilfully violated section 401 of 
the act and section 10 of the so-called Federal Trade Commission 
Act. The failure to keep accurate records and accounts and the 
giving of false information in reports operates to conceal viola- 
tions of the act and to mislead enforcement officials so that the 
enforcement of the act is seriously hampered and frustrated. 

Respondent has consented to the issuance of an order requiring 
him to cease and desist from the practices complained of, re- 
quiring him to keep proper accounts, records and memoranda, 
and. suspending his registration for a period not to exceed 13 
months. Complainant has recommended that such an order be 
issued and that respondent’s registration be suspended for a 
period of one year from the date the order is issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and decep- 
tive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act; and 

3. Making or causing to be made false entries or statements 
of fact in any report submitted under the Packers and Stock- 
yards Act or regulations. 

The respondent shall keep such accounts, records and memo- | 
randa as fully and correctly disclose all transactions involved in “ 
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his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense,. the date, 
amount, purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of one year from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3026) 


In re JOHN C. DEWITT, GEORGE F. SCOTT, AND JOHN C. DEWITT 
AND GEORGE F’. SCOTT, PARTNERS, DOING BUSINESS AS JOHN C. 
DEWITT. P&S Doc. No. 1985. Decided January 30, 1952. 


Suspension of Registration—Wilful Violations of Act—Cease and Desist 
—Unfair, Unjustly Discriminatory, and Deceptive Practices—Briblng 
Weighmasters—Making False Entries in Accounts, Records and 
Memoranda—Consent Order 


Where the Order of Inquiry and Notice of Hearing charged that respond- 
ents wilfully violated ‘sections 303, 312(a) and 401 of the act and of the 
regulations promulgated thereunder, and section 10 of the Federal 
Trade Commission Act, which section is incorporated in and made a 
part of the Packers and Stockyards Act, and one of the respondents 
filed an answer in which he denied the charges, but subsequently, in 
an amended answer, admitted the allegations of paragraph III of the 
Order of Inquiry, entered a plea of nolo contendere to the charges 
contained in paragraphs IV and V of the Order of Inquiry, and con- 
sented to the issuance without further hearing of an appropriate order, 
respondent is ordered to cease and desist from: (1) engaging in the 
business as a dealer at any posted stockyard until he has registered 
with the Secretary in compliance with the act and regulations there- 
under; (2) engaging in the unfair, unjustly discriminatory, and decep- 
tive practices of bribing weighmasters; and (3) making or causing 
to be made false entries in his accounts, records and memoranda; and 
respondent’s registration is suspended for a period of 30 days from 
effective date of this order. 


Dismissal—Physical Incapacity to Attend Proceeding 


The charges contained in the Order of Inquiry, as amended, which per- 
tained to respondent, J. C. A., are dismissed without prejudice since 
he has been represented as being physically incapacitated and unable 
to appear at this time and such dismissal will expedite the disposition 
of the proceeding insofar as respondent, G. F. S. is concerned. 


Mr. Jerome S. Ducrest for Production and Marketing Administration. Mr. 
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John C. DeWitt and Mr. George F. Scott, of Chicago, Illinois, respond- 
ents pro se. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter referred to as 
the act. The Order of Inquiry and Notice of Hearing, filed by the 
Director of the Livestock Branch, Production and Marketing Ad- 
ministration on March 2, 1951, as amended June 5, 1951, alleged 
that respondents wilfully violated sections 303, 312(a), and 401 
of the act, and sections 201.10 and 201.27 of the regulations 
promulgated thereunder, and section 10 of the Federal Trade 
Commission Act, which section is incorporated in and made 
a part of the Packers and Stockyards Act by section 402 of the 
latter act. Respondent John C. DeWitt has been represented as 
being physically incapacitated and unable to answer or appear 
at this time. Respondent George F. Scott filed an answer to the 
Order of Inquiry, as amended, in which he denied the charges. 
Subsequently, on December 17, 1951, respondent George F. Scott 
filed an amended answer in which he admitted and consented to 
the jurisdiction of the Secretary of Agriculture, admitted the 
allegations of paragraph III of the Order of Inquiry, as amended, 
entered a plea of nolo contendere to the charges contained in 
paragraphs IV and V of the Order of Inquiry, as amended, and 
consented to the issuance, without further hearing, of an appro- 
priate order, with findings of fact, requiring him to cease and 
desist from the practices complained of in said Order of Inquiry, 
as amended, and to keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business at the stockyard, and suspending his registration for 
a period not to exceed thirty days. Respondent, in said amended 
answer, also waived the report of the examiner. The Livestock 
Branch, by its attorney, has recommended that such an order be 
issued, and that the charges in the Order of Inquiry, as amended, 
which pertain to respondent John C. DeWitt be dismissed with- 
out prejudice. 

FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein, was 
a posted stockyard subject to the provisions of the act. 

2. Respondent George F. Scott, at the times of the transactions 
of said respondent hereinafter referred to, was registered with 
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the Secretary as a market agency to buy cattle on a commission 
basis and as a dealer to buy and sell cattle for his own account, at 
the stockyard. Said respondent’s registration was made inactive, 
at his request, on December 5, 1950. 


3. Respondent George F. Scott, at the stockyard, during the 
months of July, August and September, 1950, bought and sold 
cattle on a dealer basis beyond the scope of his registration as a 
dealer with the Secretary and thereby operated as a dealer with- 
out being registered with the Secretary and furnishing bond in 
connection therewith. 


4. Respondent George F. Scott, at the stockyard, at divers times 
during the year 1950, paid certain sums of money, or gave other 
compensation, to various weighmasters who, during such year, 
were employed as weighmasters at the stockyard and whose duty 
it was to determine correctly the weight of livestock weighed on 
stockyard scales, for the purpose and with the effect of compen- 
sating said weighmasters for recerding’ weights on scale tickets 
showing the weight of cattle bought by respondent or a firm 
in which respondent was interested at less than the true and cor- 
rect weight thereof and showing the weight of cattle sold by re- 
spondent or a firm in which respondent was interested at a weight 
greater than the true.and correct weight thereof. Said false and 
incorrect scale tickets were made a part of the accounts, records 
and memoranda of the stockyard owners. Respondent George F. 
Scott paid and collected for such cattle on the basis of the false 
weights shown on the scale tickets. 


5. Respondent George F. Scott, during the year 1950, failed 
to keep such accounts, records and memoranda as fully and cor- 
rectly disclosed all transactions involved in his business as a 
market agency and as a dealer, at the stockyard, in that the 
accounts, records and memoranda kept by him failed to disclose 
fully and correctly all expenses incurred by respondent in con- 
nection with his market agency and dealer operations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, which 
respondent George F. Scott has admitted, we must conclude that 
said respondent has wilfully violated sections 303 and 312(a) 
of the act and sections 201.10 and 201.27 of the regulations 
issued thereunder. 


By reason of the facts set forth in Finding of Fact 4, we must 


conclude that respondent George F. Scott has violated section 
312(a) of the act and section 10 of the so-called Federal Trade 
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Commission Act. The violations involved fraud and deceit and 
were necessarily wilful. The effect of the practice of paying 
weighmasters was that respondent, when selling cattle, received 
payment for more weight than he delivered, and when buying 
cattle, paid for less weight than he received. The practice is dis- 
honest and is a flagrant violation of the act which cannot be too 
strongly condemned. 

By reason of the facts found in Finding of Fact 5, we must 
conclude that respondent George F. Scott wilfully violated section 
401 of the act and section 10 of the so-called Federal Trade Com- 
mission Act. The failure to keep accurate records and accounts 
operates to conceal violations of the act and to mislead enforce- 
ment officials so that the enforcement of the act is seriously 
hampered and frustrated. 

Respondent George F. Scott has consented to the issuance of 
an order requiring him to cease and desist from the practices 
complained of, requiring him to keep proper accounts, records 
and memoranda, and suspending his registration for a period not 
to exceed thirty days. Complainant has recommended that such 
an order be issued. Complainant has further recommended that 
the charges contained in the Order of Inquiry, as amended, which 


pertain to respondent John C. DeWitt be dismissed without pre- 
judice since said respondent has been represented as being phy- 
sically incapacitated and unable to appear at this time and such 
dismissal will expedite the disposition of the proceeding insofar 
as respondent George F. Scott is concerned. The order will be 
issued. 


ORDER 


The charges contained in the Order of Inquiry, as amended, 
which pertain to respondent John C. DeWitt are dismissed with- 
out prejudice. 

Respondent George F. Scott shall cease and desist from: 

1. Engaging in the business of a dealer at any posted stock- 
yard until he has registered with the Secretary and furnished 
the required bond in compliance with the act and the regulations 
promulgated thereunder ; 

2. Engaging in the unfair, unjustly discriminatory, and decep- 
tive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; and 

8. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
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randa of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent George F. Scott shall keep ants accounts, 
records and memoranda as fully and correctly disclose all trans- 
actions involved in his business at the stockyard, including cash 
expenditures made by him, and showing as to each item of ex- 
pense, the date, amount, purpose and to whom paid. 

Respondent George F. Scott’s registration under the act is sus- 
pended for a period of thirty days from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3027) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. 
P&S Doc. No. 534. Decided January 31, 1952. 


Extension of Rates and Charges 


Since the parties are agreed, respondents’ petition requesting an extension 


of the current rates-and charges is granted, and this order shall become 
effective on March:15, 1952. 


Mr. John L. Currin for Production and Marketing Administration. Mr. Wm. 
T. Quinn, of Arabi, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 

The respondents are now operating under an order issued on 
March 9, 1951 (10 A.D. 335), as modified by an order issued on 
August 23, 1951 (10 A.D. 1072), authorizing the current sche- 
dule of rates and charges for a period of one year beginning on 
March 15, 1951. 

By a petition filed on January 16, 1952, as amplified by docu- 
ments filed on January 22, 1952, respondents requested an exten- 
sion of their current rates and charges for an additional year 
“ending March 15, 1953”. 

Prior to issuance of the two previous orders mentioned above, 
authorizing increases in rates and charges, notice of the petitions 
therefor was given to the public and opportunity was provided 
for interested persons to be heard upon the matters covered by 
such petitions. Inasmuch as the present petition, as amplified, 
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does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or new rates and charges for services not 
heretofore covered by order, it is found that further notice and 
public procedure on this order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the pe- 
tition, as amplified, be granted, conditioned upon agreement by 
respondents to continue furnishing certain information relating 
to their operations. 

On January 28, 1952, respondents filed a telegram amending 
their petition by agreeing to continue furnishing the information 
mentioned above. 

Inasmuch as the parties are agreeed the petition, as amplified 
and amended, is granted and the respondents are authorized to 
continue assessing the current rates and charges. 

This order shall become effective on March 15, 1952 and remain 
in effect to and including March 15, 1953 unless changed by 
further order before the latter date. 

A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 3028) 


In re ST. LOUIS NATIONAL STOCKYARDS CoMPANY. P&S Doc. No. 
1246. Decided January 31, 1952. 


Increase in Rates and Charges 


Since the parties are agreed and no objection has been filed, respondent’s 
petition requesting certain higher rates for yardage is granted, and for 
good cause shown this order shall become effective in less than 30 days. 


Mr. John L. Currin for Production and Marketing Administration. Mr. 
Frederick P. Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is presently operating under an order dated 
April 10, 1951 (10 A.D. 486) modifying prior orders herein and 
authorizing assessment of the current rates and charges to and 
including June 30, 1953. 

On January 2, 1952, respondent, by its attorney, filed a petition 
requesting that its current authorization be modified so as to 
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permit the assessment of certain higher rates for yardage and 
that such authorization as modified continue in effect to and in- 
cluding June 30, 1953. 

Notice of the petition and its contents was published in the 
Federal Register on January 12, 1952 (17 F.R. 404). This notice, 
which set out in detail the present and proposed rates, provided 
opportunity for interested persons to be heard in the matter. No 
interested person has notified the Hearing Clerk of a desire to be 
heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion be granted. 

Inasmuch as the parties are agreed and no objection has been 
filed the petition is granted, and beginning on the effective date of 
this order the respondent is authorized to charge for yardage the 
rates requested in its petition filed on January 2, 1952. Except as 
it is modified herein respondent’s current authorization is con- 
tinued in effect during the life of this order. 

The respondent corporation which must prepare for and be 
ready to comply with this order on its effective date has requested 
that it become effective as soon as possible. All interested persons 
have been afforded a period of 15 days during which to indicate 
a desire to be heard in the matter. The Packers and Stockyards 
Act provides that no order of this nature shall become effective 
in less than five days after its date of signature. Undue delay 
in making this order effective may adversely affect marketing 
facilities. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including June 30, 
1953, unless changed by further order before that date. 

A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 







































(No. 3029) 





KANSAS CITY STEAK COMPANY v. OTTO W. CUYLER, INCORPOR- 
ATED, GABEL LOCKHART COMPANY and PAUL B. CASE, trading 
as the Case Packing Company. PACA Doc. No. 4993. Decided 

January 3, 1952. 









Dismissal—Petition for Reconsideration or Rehearing 





Respondents’ petition for reconsideration or rehearing is dismissed, since 
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the previous order is supported by the evidence and the law in the case, 
and to reopen the proceeding for the submission of evidence which could 
have been submitted in the original hearing would eliminate the essential 
element of finality. 

Mr. W. J. Williamson, of Messrs. Thagard & Williamson, of Greenville, 
Alabama, for respondent Case Packing Company. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commo- 
dities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued March 22, 1951, granting reparation in the amount 
of $1,909.46, with interest thereon at the rate of 5 percent per 
annum from September 1, 1946, until paid. The order was based 
upon the conclusion that, in violation of § 2 of the act, respondent 
Case Packing Company had breached a contract for the sale of a 
carload of frozen strawberries by respondent to complainant. 
Copies of the order were served by registered mail upon the re- 
spondent on March 24, 1951, and upon the complainant on March 
26, 1951. On April 17, 1951, and not within the time provided by 
the rules of practice, respondent filed a petition for reconsidera- 
tion and rehearing of the order of March 22, 1951. On April 20, 
1951, an order was issued which stayed the order of March 22, 
1951, pending the issuance of another order in this proceeding. 

Respondent contends that it was error to hold that it breached 
an express warranty contained in the contract entered into by the 
parties. It is respondent’s contention, in effect, that complainant 
has failed to sustain its burden of proof that the frozen straw- 
berries actually shipped did not meet contract specifications due 
to the fact that the cans of berries did not contain four parts of 
berries to one part of sugar by weight. The evidence in the record 
relied upon by respondent in its petition for reconsideration was 
considered and partially discussed in the order of March 22, 
1951, and we are of the opinion that the conclusions reached in 
that order as to the breach of contract and the damages resulting 
therefrom are supported by the evidence. In addition, respondent 
is attempting at this time to reopen the hearing in order to in- 
troduce new evidence in support of its contentions and in an 
attempt to minimize the probative value of complainant’s evi- 
dence. To reopen a proceeding for the submission of evidence 
which could have been submitted in the original hearing would 
eliminate the essential element of finality. D. L. Piazza Company 
v. Al Kaiser & Bros., Inc., 10 A.D. 242. 
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Respondent’s petition for reconsideration and rehearing is 
dismissed without prior service upon the respondent. 

The reparation awarded in the order of March 22, 1951, shall 
be paid within 30 days from the date of this order. 
The facts and circumstances set forth herein shall be published. 
Service hereof shall be made upon the parties. 








(No. 3030) 






PACA Doc. No. 5261. Decided January 3, 1952. 






Abnormal Transportation Service—Effect of Warranty 
on Suitable Shipping Condition—Dismissal 





Where complainant, after having purchased a carload of cantaloups from 
respondent under an f.o.b. acceptance contract, stopped and held the 
car en route for 3% days before allowing it to proceed to its destina- 
tion, and where official inspection at destination revealed some evidence 
of rough handling in transit, held, the shipment received abnormal 
transportation service, and therefore the report of official inspection at 
destination showing damage from Fusarium Rot cannot be relied upon 
by complainant to prove breach of the warranty of suitable shipping 
condition, and complainant is not entitled to an award of reparation on 
the alleged ground that the cantaloups were not in suitable shipping 
condition, and the complaint should be dismissed. 















F.O.B. Acceptance—Warranty of Suitable Shipping Condition 





The use of the term “f.o.b. acceptance” in a contract for the purchase and 
sale of a carload of produce raises a warranty of suitable shipping con- 
dition under the definition of the term provided in the regulations 

(7 CFR 46.24(1)). 







Sale by Description—-Warranty of Suitable Shipping Condition 





Although warranties of condition and quality are eliminated in the case 
where the buyer purchases the commodity after having freely inspected 
it, in a sale by description the buyer has the benefit of all warranties 
raised by the terms of the contract. 








Sale by Description—Sale after Inspection Only of General Run 
by Buyer as Not Constituting Purchase after Inspection 






Where complainant, on the day in which it purchased a carload of canta- 
loups from respondent, visited respondent’s packing shed and briefly 
inspected the general run of cantaloups, but did not inspect the lot 
which it purchased, as such, held, the transaction was a sale by 
description with a warranty of suitable shipping condition. 


Mr. Burton R. Lewkowitz, of Phoenix, Arizona, for complainant. Mr. Stanley 
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A. Jerman, of Jerman & Jerman, of Phoenix, Arizona, for respondent. 
Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on December 12, 1949, alleging that 
complainant, on July 5, 1949, purchased from respondent a car- 
load of cantaloups loaded in car RD 31484, at a total price of 
$616, f.o.b. * * *, Arizona; that complainant accepted the 
shipment and paid the total purchase price therefor but, after 
arrival of the car at destination * * *, Wisconsin, learned 
that respondent had loaded the car with cantaloups which were 
not in suitable shipping condition, and that as a result complain- 
ant lost $872.82 on the transaction, which amount is still due and 
owing from respondent. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant January 11, 1950. On January 138, 1950, copies of 
the report of investigation and the formal complaint were served 
upon respondent. 

Respondent filed an answer January 23, 1950, admitting the 
transaction as alleged, but denying that the cantaloups were 
loaded in unsuitable shipping condition or that respondent is 
indebted to complainant by reason of complainant’s loss on the 
shipment. Respondent requested a hearing. 

A formal hearing was held at * * *, Arizona, on Novem- 
ber 2, 1950, both parties being represented by counsel. 


FINDINGS OF FACT 


1. Complainant, * * *, which acts as a buying subsidi- 
ary forthe * * *, is acorporation whose post office address 
ig. 82°93. 9%, Tiieole, 

2. Respondent, * * *, is a partnership consisting of 
* * *, whose address is * * *, Arizona. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 

3. On July 5, 1949, complainant, through its agentin * * *, 
Arizona, purchased from respondent 288 crates of jumbo 27 size 
cantaloups at $2 per crate plus $40 topice, or a total price of 
$616, f.o.b. acceptance, * * *, Arizona. On the same day 
the commodity was loaded in car RD 31484, and shipped from 
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* *_*, billed to the * * * at * * *, Wisconsin. 
Complainant paid to respondent the full purchase price on July 
9, 1949. 

4. Complainant’s buying agent at * * * was present in 
respondent’s packing shed at * * *, Arizona, for a short 
time on the day in which car RD 31484 was loaded, and he ob- 
served the packing operations and inspected a few of the canta- 
loups which were being processed that day. However, he did not 
inspect the lot which was loaded in car RD 31484, as such, but 
instead made only a brief inspection of the general run of can- 
taloups. Car RD 31484 was one of 15 carloads shipped from re- 
spondent’s shed on July 5, 1949. 

5. On July 6, 1949, the day after car RD 31484 left shipping 
point, complainant diverted the car from the * * * at 
* * *, Wisconsin, to complainant at * * *. The car ar- 
rivmed at * ° ©, Koawees cutsics * * *, af 11:36 pm, 
July 8, 1949, and remained there awaiting further diversion until 
the morning of July 12, 1949, at which time it was diverted to 
the * * * at * * *, Wisconsin. The car left the * * * 
yards shortly after 11:00 a.m., on July 12, 1949, and arrived at 
destination, * * *, Wisconsin, prior to 9:00 a.m. on July 
14, 1949. 

6. Car RD 31484 was received at * * *, Kansas, on July 
9 (1,000 pounds), July 11 (1,200 pounds), and July 12 (1,200 
pounds). No other ice was added while the car was in transit. 
Complainant’s inspector at * * *, Wisconsin, ordered the 
car received on July 15, 1949, and 2,900 pounds of ice was added 
at Madison before the official inspection was made. 

7. The cantaloups were officially inspected at destination at 
3:15 p.m., July 15, 1949, and the condition of the commodity at 
that time was reported as follows: 

“Stock in most crates is firm-ripe, in few crates mostly 
firm-ripe with 1 to 2 slightly soft melons per crate. Ground 
color generally yellow. Most crates show from 1 to 19 melons 
per crate affected with decay, some crates show no decay, 
average approximately 22%, Fusarium Rot, mostly in early 
stages, many in advanced stages, generally occurring at 
stem cavity.” 

The inspection was restricted to the two top layers of the load. 
Fifteen broken crates were noted in the top layer. 

8. By letter dated July 16, 1949, complainant notified respond- 
ent of the condition of the cantaloups at destination. The ship- 
ment was disposed of through the * * *_ stores. No part of 











PACA DOC. No. 5261 ' 33 
Cite as 11 A.D. 30 


the loss claimed to have been suffered by the buyer in the trans- 
action has been paid by respondent. 

9. Complaint was filed within nine months after the alleged 
cause of action accrued. 


CONCLUSIONS 


The express terms of the agreement between complainant’s 
buying agent and respondent are not an issue. Both parties agree 
that this was a contract for the purchase and sale of 288 crates 
of jumbo, 27 size, “Flash” brand cantaloups at an agreed price 
of $2 per crate plus $40 topice, f.o.b. acceptance, * * *, 
Aron, to be shipped July 5, 1949, billed to the * * * at 

*, Wisconsin. 

However, there is a dispute as to whether complainant has the 
benefit of a warranty of suitable shipping condition in this trans- 
action. The trade term, “f.o.b. acceptance,” is defined in the regu- 
lations (7 CFR 46.24(1)) to mean: 

. .. the same as ‘f.o.b.,’ except that the buyer assumes 
full responsibility for the goods at shipping point and has 
no right of rejection on arrival, nor has he any recourse 
against the shipper because of any change in condition of 
the produce in transit, unless the produce when shipped was 
not in suitable shipping condition (see definitions, para- 
graphs (j) and (k) of this section). The buyer’s remedy 
under this method of purchase is by recovery of damages 
from the shipper and not by rejection of the shipment.” 

Therefore the express terms of the contract involved herein 
raise a warranty of suitable shipping condition. 

Respondent contends that the warranty is avoided by the fact 
that this was a purchase after inspection. Although it is true 
that there is no warranty of suitable shipping condition in a 
purchase after inspection (see Watsonville Exchange v. Goldstein 
Corp., 7 A.D. 1205 (1948)), the evidence in this case indicates 
that this was a sale by description, and not a purchase after 
inspection. Complainant’s buying agent at * * *, * * #*, 
and his assistant, * * *, both testified that they visited 1. 
spondent’s * * * shed briefly on the day on which the sale 
was made, and examined the general run of cantaloups. It ap- 
pears that they were not given the car numbers for the three 
carloads they purchased July 5, 1949, until some time during the 
evening of that day. There is no claim that they inspected car 


RD 31484 or the lot which was loaded into that car. Their tes- * 


timony is corroborated by that of * * *, a partner in re- 
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spondent company. On these undisputed facts we conclude that 
the transaction involved herein was not a sale after inspection, 
and that respondent accordingly, under the term, “f.o.b. accept- 
ance”, warranted the cantaloups to be in suitable shipping condi- 
tion. Anonymous, 7 A.D. 244 (1950). 

However, it is well established that evidence of the condition 
of the commodity at destination may be relied upon to prove 
breach of the warranty of suitable shipping condition only in 
cases in which transportation service is normal. This rule is in- 
corporated in the definition of the term, “suitable shipping con- 
dition.” Section 46.24(j) of the regulations reads as follows: 

“ ‘Suitable shipping condition,’ in relation to direct ship- 
ments, means that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified 
in the contract of sale.” 

We therefore direct our attention to the evidence with respect 
to the transportation conditions under which car RD 31484 
moved from * * *, Arizona to * * *, Wisconsin. Al- 


though it arrived atthe * * * yardsat * * * at11:15 
p.m., July 8, 1949, it was there stopped by complainant and held 
until approximately 11:00 a.m., July 12, 1949, at which time it 


again started to move toward its original destination, * * *, 


Wisconsin. Also, the report of the official inspection’at destina- 
tion, which was restricted to the two top layers of the load, notes 
15 broken crates in the top layer. This is some indication of 
rough handling of the car in transit. Since the record shows that 
car RD 31484 did not receive normal transportation service, 
the warranty of suitable shipping condition does not provide a 
ground for complainant’s claim. 

Yet, complainant seeks to avoid this rule with the contention 
that, in the instant case, the “couple of days” delay at * * * 
is of no significance since four other cars which were shipped by 
respondent on the same day, arrived at their respective destina- 
tions in good condition although moved under the same trans- 
portation service and conditions, and further, since the damage 
to the cantaloups loaded in car RD 31484 was caused by a field 
disease, and not by the delay. Complainant’s own evidence denies 
~- contention. Car RD 31484 was standing in the yards at 

* *, Kansas, for just 314 days. The other four cars refer- 
vi to by complainant remained in the * * * yards only 
114 to 21% days, and all were received on July 10, 1949, whereas 
RD 31484 was not received on that day. Complainant ignores 
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the evidence showing that car RD 31484 received rough handling. 
We cannot agree that the transportation service was the same 
as to all five cars. The evidence that the other four cars arrived 
in good condition, and that no complaint was received on thirteen 
other cars shipped by respondent from its * * * shed on 
July 5, 1949, is significant in that it tends to show that respond- 
ent’s fields were not infected with a field disease. Finally, the 
testimony of complainant’s buyer at * * *, * * *, and 
that of the plant pathologist, * * *, acknowledge the fact 
that infection resulting in Fusarium Rot may occur in transit, 
and that it is not necessarily a field disease. It is pointed out 
that such infection is likely in cases where cantaloups receive 
rough handling in transit. 

From the evidence presented we conclude that, although re- 
spondent warranted the cantaloups to be in suitable shipping 
condition, the condition of the commodity at destination does not 
prove a breach of this warranty, first because the shipment was 
delayed approximately 314 days and received rough handling en 
route, and second, because complainant has failed to show that 
the damage resulted from infection which was present at ship- 
ping point, rather than from infection which occurred while the 
commodity was in transit. Accordingly, the complaint filed herein 
should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 3031) 


DENVER VEGETABLE GARDENS v. RAGO PRODUCE COMPANY, INC. 
PACA Doc. No. 5661. Decided January 9, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the purchase price 
for a truckload of mixed produce sold to it, and where the latter failed to 
file an answer to the complaint, it is held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the com- 
plaint, and its failure to pay the purchase price of the commodity is 
a violation of section 2 of the act for which reparation should be * 
awarded complainant. 
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Denver Vegetable Gardens, of Denver, Colorado, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by telegram on October 18, 1951, 
and a formal reparation complaint was filed on November 8, 
1951, wherein complainant alleges failure on the part of the 
respondent to pay the purchase price for a truckload of vege- 
tables and one box of limes shipped by complainant in interstate 
commerce to respondent in July 1951. 

A copy of the formal complaint, together with a copy of the 
report of investigation made by the Regulatory Division, Fruit 
and Vegetable Branch, was served by registered mail upon re- 
spondent on November 23, 1951. On the same date, a copy of 
the report of investigation was likewise served upon the com- 
plainant. At the time of the service of the formal complaint 
upon respondent, it was notified in writing that an answer to the 
complaint should be filed within 20 days from the receipt of such 
notice, and that failure to answer would constitute an admission 
of the allegations of the complaint. Respondent failed to file an 
answer and the issuance of an order, therefore, is authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, John A. Domenico, doing busi- 
ness as Denver Vegetable Gardens, whose address is Denargo 
Market, Denver, Colorado. 

2. Respondent, Rago Produce Company, Inc., is a corporation 
whose address is P. O. Box 1218, Santa Fe, New Mexico. At the 
time of this transaction, respondent was licensed under the act. 

3. On or about July 10, 1951, by oral contract and in the course 
of interstate commerce, complainant sold to respondent a truck- 
load of mixed produce for the agreed price of $476.05, plus $7.50 
for top ice, or a total invoice price of $483.55, f.o.b. Denver, 
Colorado. The load of produce consisted of the following: 
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13.00 


4 Crts Leaf Lettuce $3.25 







8 Boxes 30# Asparagus 5.10 — 40.80 
73 Crts Lettuce 425 — 810.25 
8 Crts Radishes 3.50 — 28.00 
10 Crts Green Onions 10 doz. 4.75 — 47.50 
5 Boxes Cello Turnips 2.75 — 13.75 
5 Boxes Cello Carrots 3.25 — 16.25 
1 Box Limes 6.50 








Top Ice 7.50 





$483.55 


4. On July 11, 1951, complainant shipped from Denver, Colo- 
rado, to respondent at Santa Fe, New Mexico, in a truck owned 
and operated by the respondent, the kind and quantity of com- 
modity called for by the contract and in the manner agreed upon. 

5. Upon arrival at destination, respondent accepted the pro- 
duce described in Finding of Fact 3 in accordance with the con- 
tract, but has failed to pay the purchase price therefor. There is 
now due and owing to complainant from respondent the sum of 
$483.55. 

6. The formal complaint was filed on November 8, 1951, which 
was within nine months from the time the cause of action herein 
alleged accrued. 
















CONCLUSIONS 






Respondent’s failure to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, 
as provided by the rules of practice (7 CFR 47.8(c)). 

It is concluded that respondent’s failure to pay the purchase 
price for the truckload of produce delivered to it by complainant 
is a violation of section 2 of the act and complainant should be 
awarded reparation in the amount of $483.55, with interest. The 
facts and circumstances should be published. ~ 











ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $483.55, plus interest thereon 
at the rate of 5 percent per annum from August 1, 1951, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 









PERISHABLE AGRI. COMMODITIES ACT 
Cite as 11 A.D. 38 


(No. 3032) 


O. D. HuFr, JR. v. LEE ProDucE Co. PACA Doc. No. 5662. De- 
cided January 9, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the purchase 
price for a truckload of watermelons sold to it, and where the latter 
failed to file an answer to the complaint, it is held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and its failure to pay 
the purchase price of the commodity is a violation of section 2 of the 
act for which reparation should be awarded complainant. 


Mr. O. D. Huff, Jr., of McIntosh, Florida, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on July 11, 1951, and a 
formal reparation complaint was filed on October 8, 1951, wherein 
complainant alleges failure on the part of respondent to pay the 
purchase price for a truckload of watermelons shipped in inter- 
state commerce by complainant to respondent in June 1951. 

A copy of the formal complaint, together with a copy of the 
report of investigation made by the Regulatory Division, Fruit 
and Vegetable Branch, was served by registered mail upon re- 
spondent on November 21, 1951. A copy of the report of inves- 
tigation was likewise served upon complainant on November 
8, 1951. At the time of the service of the formal complaint upon 
respondent, it was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such 
notice, and that failure to answer would constitute an admission 
of the allegations of the complaint and would be deemed a waiver 
of oral hearing. Respondent failed to file an answer and the 
issuance of an order is, therefore, authorized without further 
proceedings. 

FINDINGS OF FACT 


1. Complainant is an individual, O. D. Huff, Jr., whose address 
is McIntosh, Florida. 

2. Respondent is a partnership composed of William Floyd: 
Haygood and Alvin Everette Lee, doing business as Lee Produce 
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Company, whose address is 318 Beatty Street, Jackson, Missis- 
sippi. At the time of the transaction here involved, respondent 
was licensed under the act. 

3. On or about June 2, 1951, by oral contract and in the course 
of interstate commerce, complainant sold to respondent a truck- 
load of Cannonball watermelons, 1025 count, 28 pound average, 
total weight 28,700 pounds, at 234 cents per pound, for a total 
invoice price of $789.25, f.o.b. Florida shipping point. 


4. The watermelons were inspected at shipping point on the 
date of shipment and graded U.S. No. 1, averaging not less than 
28 pounds. 

5. On June 2, 1951, complainant shipped from Millwood, Flor- 
ida, to respondent at Jackson, Mississippi, the watermelons de- 
scribed in Finding of Fact No. 3 in a truck owned and operated 
by respondent and in the manner agreed upon by the parties. 


6. Upon arrival at destination, respondent accepted the water- 
melons in compliance with the contract but failed to pay the 
purchase price therefor, and there is now due and owing to 
complainant from respondent the sum of $789.25. 

7. The formal complaint was filed on October 8, 1951, which 
was within nine months from the time the alleged cause of ac- 
tion-herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint 
constitutes a waiver of hearing and is an admission of the facts 
alleged in the complaint, as provided by the rules of practice (7 
CFR 47.8(c)). 

The report of investigation indicates that respondent acknowl- 
edged the indebtedness and promised to make payment, although 
the respondent partnership had been dissolved. No payment, 
however, was ever made and the indebtedness is still outstanding. 
It is concluded that respondent’s failure to pay the purchase 
price for the truckload of watermelons delivered to it by com- 
plainant is a violation of section 2 of the act and complainant 
should be awarded reparation in the amount of $789.25, with in- 
terest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $789.25, plus interest thereon . 
at the rate of 5 percent per annum from July 1, 1951, until paid. - 
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The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3033) 


BANANA GROWERS AGENCY v. GILLILAND & COMPANY. PACA Doc. 
No. 5473. Decided January 15, 1952. 


Joint Account Transaction—Failure to Pay—Dismissal of Part of 
Complaint—Evidence—Failure to Establish Consignment 


In an action for one-half of the profits derived from the sale of four car- 
loads of pineapples and the net proceeds from the alleged consignment 
of two carloads of bananas by complainant to respondent, held, that 
the complaint should be dismissed as to two carloads of bananas, since 
respondent failed to establish a consignment arrangement, but repara- 
tion should be awarded on the claim dealing with four carloads of 
pineapples as complainant established a joint account transaction and 
respondent failed to prove the modification of such agreement. 


Contract of Purchase and Sale—Evidence—Proof of Terms 


Complainant is deemed to have failed to establish a consignment sale of 
two cars of bananas since his testimony is not corroborated with either 
oral testimony or documentary evidence, while respondent’s contention of 
an outright purchase is supported by the testimony of a disinterested 
third part and an interested employee, and, in addition, complainant 
made no written demand upon respondent to account for the alleged 
consignment sale to prove such transaction. 


Contract of Purchase and Sale—Failure to 
Prove Modification of Contract Terms 


Where respondent failed to prove a mutual agreement between the parties 
to change the terms of the original contract, it is concluded that the 
original terms of the contract are binding upon it. 


Evidence—Effect of Failure to Disprove Profits 
Resulting from Joint Account Transaction 


Calculations by the investigator as to the cost of the produce, the expenses 
incurred in connection therewith and the receipts from sale contained 
in an investigation report are deemed to establish the estimated profit re- 
sulting from a joint account transaction in view of the fact that re- 
spondent, with full opportunity to disprove this estimate at the time 
of the hearing, introduced no evidence on this point. 


Banana Growers Agency, of Laredo, Texas, complainant, pro se. Mr. David 
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J. Smith, of El Paso, Texas, for respondent. Mr. William A. Bolding, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 12, 1950. In a formal 
complaint filed on September 20, 1950, complainant alleges that 
he delivered to respondent two carloads of bananas on consign- 
ment and that the respondent failed and refused to account to 
complainant and pay the net proceeds from the sale of the two 
carloads of bananas. 

An additional informal complaint was filed on June 12, 1950. 
In a formal complaint filed September 20, 1950, complainant 
alleges that he entered into an oral contract with respondent 
whereby respondent was to handle for the joint account of com- 
plainant and itself four carloads of pineapples; that the four 
carloads of pineapples were delivered to respondent, accepted, 
and sold for the joint account; and that respondent failed and 
refused to render an account of the sales or to pay complainant 
the net proceeds due him from the sale of the four carloads of 
pineapples. 

Copies of the two formal complaints, together with a copy of 
the report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch, were served on the respondent by 
registered mail on January 16, 1951. A copy of the report of 
investigation was served on the complainant by registered mail 
on January 17, 1951. 

On February 5, 1951, respondent filed two answers. One answer 
alleged that the two carloads of bananas were purchased out- 
right from a party other than the complainant, and the other 
alleged that the four carloads of pineapples were purchased from 
complainant at an agreed price, and that complainant was paid 
brokerage in full settlement of all claims. Respondent denied the 
consignment sale of the two carloads of bananas and that the 
four carloads of pineapples were purchased on a joint account 
basis. Respondent requested an oral hearing. 

Oral hearing was held at El Paso, Texas, on July 20, 1951. The 
complainant appeared in person and three witnesses appeared 
for respondent. Respondent was represented by counsel at the 
hearing. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Antonio Ferraez, is an individual doing busi- 
ness as Banana Growers Agency, whose address is Post Office 
Box 1022, Laredo, Texas. 


_ 2. Respondent, Gilliland & Company, is a partnership com- 
posed of Craig Gilliland, Sr., and Craig Gilliland, Jr., whose 
address is Oshoa and Overland Streets, El Paso, Texas. At the 
time of the transactions involved herein respondent was licensed 
under the act. 


3. On or aboui April 24, 1950, in the course of foreign com- 
merce, the parties entered into an oral contract providing that 
the complainant would procure pineapples in Mexico to be de- 
livered to respondent at El Paso, Texas, on a joint account basis. 
Pursuant thereto, complainant delivered approximately 147,763 
pounds of pineapples contained in cars NM 64086, SOO 135340, 
NM 63406, and NKP 16541 on May 8, 10, and 18, 1950, re- 
spectively. These cars arrived at Juarez, Mexico, accompanied 
by drafts for the purchase price drawn on the Mexican customs 
broker, who had directions from complainant to deliver the cars 
of pineapples to respondent. Respondent paid the freight charges 
and the drafts drawn on the customs broker as requested by 
complainant. 


4. The respondent received and sold the four cars of pine- 
apples, but did not account to the complainant on a joint account 
basis. Respondent paid complainant $365 on the pineapple trans- 
action. 

5. Respondent admits entering. into an oral joint account 
agreement at the beginning of the transaction involved, and no 
facts are disclosed showing a mutual agreement to change the 
oral contract for the handling of the four cars of pineapples on 
any other basis. The pineapples were resold by the respondent at 
an estimated profit of $1,878.63. 

6. On or about April 22, 1950, complainant received at Juarez, 
Mexico, in foreign commerce, cars PFE 94287 and PFE 92361 
containing bananas consigned to complainant. Respondent pur- 
chased the two cars of bananas from the Mexican customs broker 
for $755.41 plus brokerage, and no consignment agreement ex- 
isted between the complainant and the respondent on these cars 
of ‘bananas. , 

7. The formal complaints were filed on September 20, 1950, 
which was within nine months after the alleged causes of action 
accrued. 
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CONCLUSIONS 


The complainant contends in the two complaints filed by him 
that respondent is indebted to him for one-half of the profits 
derived from the sale of four cars of pineapples and for the net 
proceeds arising on the consignment of two cars of bananas. The 
respondent denies the consignment sale of the bananas and a 
joint account arrangement on the transaction involving pine- 
apples. The complainant’s testimony as to the sale of the two 
cars of bananas to respondent is not corroborated by either oral 
testimony or documentary evidence. It is admitted by complain- 
ant that the two cars of bananas arrived at Juarez, Mexico, in 
bad condition, and that he directed their delivery by the customs 
broker to respondent. Respondent’s contention of an outright 
purchase, on the other hand, is supported by the testimony of 
Mr. Francisco Santa Maria, the Mexican customs broker, and 
an interested employee of respondent, Mr. Olives. In addition, 
the complainant made no written request or demand upon the 
respondent to account for the alleged consignment sale. Although 
telegrams were exchanged between the parties on May 8, 1950, 
relative to the sale of the four carloads of pineapples, no mention 
was made of any accounting due complainant from any consign- 
ment sale of bananas alleged to have previously occurred. There- 
fore, jt is concluded that complainant has failed to establish that 
the two carloads of bananas were consigned to respondent and, 
consequently, the complaint filed on September 20, 1950, request- 
ing respondent to account on an alleged consignment sale of two 
carloads of bananas should be dismissed. 

On or about April 24, 1950, complainant and respondent en- 
tered into an agreement whereby complainant was to obtain and 
have routed to respondent pineapples from plantations in Mexico. 
In the furtherance of this joint arrangement, complainant had 
four carloads of pineapples delivered to Juarez, Mexico, with 
instructions to the Mexican customs broker to deliver said cars 
of pineapples to respondent. Respondent received the first of the 
four cars of pineapples on or about May 8, 1950, the second 
and third cars on May 10, 1950, and the fourth car on or about 
May 18, 1950. The Mexican customs broker was, requested to 
obtain from respondent funds with which to pay drafts arriving 
with the four cars of pineapples. The respondent paid the drafts 
covering the cost of the fruit, the freight and other expenses 
attached to the shipments and received the pineapples. 

The respondent admits that the parties originally entered into 
a joint account agreement as to the pineapples. The respondent, 


~ 
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however, testified that after learning of the cost of the pineapples 
he treated the transaction as a sale to him as he paid for the 
pineapples upon delivery. On May 8 and again on May 15, 1950, 
te complainant furnished written statements to respondent in 
the form of letters giving the car numbers, price and expense 
incident to the purchase of the four cars of pineapples for the 
joint account. After receiving advice as to the cost of the pine- 
apples, respondent paid for the shipments without having further 
arrangements or agreement with the complainant changing the 
original joint account contract. Later and upon verbal complaint 
to respondent, respondent paid complainant $350 by check and 
$15 in cash; however, no statement was made on the check 
showing the purpose of the payment. Respondent testified that 
this payment was brokerage on the four cars of pineapples. Com- 
plainant testified that this payment was received by him on 
account as part of the proceeds from the sales of the pineapples. 
The payment of $365 by respondent to complainant, therefore, 
has no probative value as to the modification of the original agree- 
ment between the parties. It is concluded that the respondent, 
upon whom the burden rested, failed to prove that the original 
contract for the handling of the four cars of pineapples was 
changed. ; : 

There being no mutual agreement between the parties to 
change the terms of the original joint account contract, it is 
concluded that the four cars of pineapples were handled by the 
respondent on a joint account basis with the complainant and 
that the complainant is entitled to receive one-half of the net pro- 
ceeds arising from the sale of the four carloads. 

No evidence was introduced at the hearing to show the net 
proceeds derived from the handling and-sale of the pineapples. 
The investigation report contains calculations by the investigator 
as to the cost of the pineapples, the expenses incurred in con- 
nection therewith and the receipts from sales, and indicates that 
an estimated profit of $1,878.63 resulted. The respondent, al- 
though with full opportunity to disprove this estimate at the 
time of the hearing, introduced no evidence whatsoever which 
would disprove the estimate found in the investigation report. 
It is concluded that the profit arising from the handling on joint 
account of the four cars of pineapples is the sum of $1,878.63, 
of which complainant is entitled to one-half or $939.31, less $365 
paid to him by respondent in connection with this transaction, 
or a total of $574.31. 

Respondent’s failure to pay the complainant one-half of the 
net proceeds arising from the joint account transaction and its 
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failure to account to the complainant is a violation of Section 2 
of the Act. Reparation in the amount of $574.31 plus interest 
should be awarded to the complainant. The facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to the complainant, as reparation, $574.31 with interest there- 
on at the rate of 5 percent per annum from June 1, 1950, until 
paid. 

The complaint is dismissed as to the two carloads of bananas. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


ann ow 


(No. 3034) 


DIVIN PRODUCE COMPANY v. RAY MCMINN FRwuIT Co., PACA Doc. 
No. 5499. Decided January 15, 1952. 


Failure to Pay Purchase Price—Evidence Showing Sale by Sample 
—Evidence Failing to Show Alleged Breach of Warranty or Damages 


Where complainant seeks to recover the purchase price of okra, peas and 
stringbeans sold to respondent who claims that the sale was by sample 
and the beans received were culls, held, that the sale was by sample, and 
since respondent accepted the shipment and has failed to establish either 
the alleged breach or the damages claimed, reparation should be awarded 
complainant for the purchase price. 


Failure to Submit Evidence Showing Partial Payment of Purchase Price 


In a suit by complainant for purchase price of produce sold to and accepted 
by respondent, where respondent alleged part of purchase price has been 
paid, held, respondent failed to submit evidence showing that part of 
the price was paid in cash to complainant. 


Divin Produce Company, of San Antonio, Texas, complainant, pro se. Mr. 
Edward C. Thacker, of Hot Springs, Arkansas, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amiended (7 U.S.C. 499a et seq.). 
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Complainant filed an informal complaint on May 9, 1950, and 
a formal complaint on December 29, 1950. It is -alleged that re- 
spondent, after inspection, purchased from complainant 18 half- 
bushels of okra at $3.25 each, 20 hampers of beans at $4 each, 
and 5 hampers of peas .at $4 each, or a total price of $158.50. 
Complainant alleges further that the produce was loaded on re- 
spondent’s truck and transported from San Antonio, Texas, to 
Hot Springs, Arkansas, and that respondent has failed to pay 
the agreed purchase price. 

A copy of the report of investigation prepared by the Regu- 
latory Division, Fruit and Vegetable Branch, was served upon 
complainant on March 3, 1951. A copy of the formal complaint 
and a copy of the report of investigation were served upon re- 
spondent on March 6, 1951. 

An answer to the formal complaint was filed by respondent on 
March 21, 1951. Respondent takes no issue with respect to the 
peas and okra. Respondent alleges that he purchased a total of 
25 hampers of beans from complainant at $4 each after com- 
plainant showed him one hamper of beans which were of first 
quality and that he relied upon complainant’s representation that 
the balance of the beans would be the same quality. It is alleged 
further that the beans were iced at San Antonio; that upon 
arrival in Hot Springs, less than 24 hours later, the vegetables 
other than the beans were in good condition; and that his cus- 
tomer in Hot Springs refused the beans saying they were in such 
poor condition he could not handle them at a salvage price of 
$1 per hamper. According to respondent, he informed complain- 
ant by telephone of the condition of the beans and was advised 
that a proper adjustment would be made. Respondent states that, 
after deducting his expenses, complainant is due $19.60. 

Since the amount involved in this proceeding was less than 
$500, the shortened method of procedure was followed in accord- 
ance with section 47.20 of the rules of practice. Neither party 
filed a statement of facts although they were given the oppor- 
tunity to do so. 


FINDINGS OF FACT 


1. Complainant is an individual, Lloyd Mike Divin, doing busi- 
ness as Divin Produce Company whose address is 411 Produce 
Row, San Antonio, Texas. 

2. Respondent is an individual, Ray McMinn, doing business 
as McMinn Fruit Company whose address is Grand and Valley 
Streets, Hot Springs, Arkansas. At the time of the transaction 
involved herein, respondent was licensed under the act. 
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8. On April 13, 1950, Ray McMinn was present at complain- 
ant’s place of business in San Antonio, Texas. After inspecting 
samples of produce displayed by complainant, McMinn contracted 
to purchase 18 half-bushels of okra at $3.25 each, or $58.50, 
20 hampers of stringbeans at $4 each, or $80, and 5 hampers of 
peas at $4 each, or $20. Complainant prepared an invoice cor- 
rectly showing the unit price of the beans as $4 but, through 
clerical error, the cost of the 20 hampers of beans was shown 
as $60 instead of $80 and the total price was shown as $138.50 
instead of $158.50. Respondent gave complainant a check for 
$138.50. A short time later, respondent contracted to purchase 
five more hampers of beans for which he gave complainant 
a check in the amount of $20. 

4. On April 13, 1950, complainant delivered to respondent’s 
truck 18 half-bushels of okra, 5 hampers of peas and 25 hampers 
of beans. McMinn loaded the produce on the truck, had the truck 
iced in San Antonio, and then drove to Hot Springs. 

5. On or about April 14, 1950, respondent advised complainant 
by telephone that the beans were in poor condition on arrival 
at Hot Springs. No complaint was made by respondent with re- 
spect to the okra or peas. 

6. On or about April 14, 1950, respondent stopped payment on 
his check for $138.50. 

7. No part of the purchase price of $158.50 has been paid by 
respondent to complainant. 

8. The informal complaint was filed within nine months after 
the cause of action accrued. 


CONCLUSIONS 


The first question involved in this proceeding is whether re- 
spondent purchased the 25 hampers of beans on the basis of his 
own inspection, as complainant contends, or on the basis of a 
single sample exhibited by complainant, which. is the position of 
respondent. Neither party has submitted evidence of the details 
of the transaction to aid in the determination of this point. How- 
ever, in a letter received from complainant by the Department 
on June 20, 1950, he stated that “The sample of beans that I 
showed Ray McMinn were the same beans that were delivered 
to him. . .” This statement seems to indicate that the parties 
contracted solely with reference to a sample exhibited by com- 
plainant and that it was understood by the parties that the beans 
to be delivered to respondent’s truck should correspond with the . 
sample. It is concluded that the sale of the beans was by sample. ° 
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The next question is whether the strinzbeans delivered to re- 
spondent at San Antonio were like the sample. Respondent states 
that the sample beans were of good quality. Complainant states 
that the beans delivered to respondent were of very good quality 
and that he did not have any complaints from other purchasers. 
According to respondent, however, he arrived back at Hot Springs 
less than 24 hours after receiving the beans and inspection then 
showed the beans were culls. In support of his findings on in- 
spection, respondent submitted the statement of G. B. Jansen 
of Stueart Produce Co., Hot Springs, Arkansas. Jansen stated, 
in effect, that he had contracted to purchase 20 hampers of green 
beans from respondent; that the beans obtained by respondent 
from complainant were inspected and found to be culls, not sale- 
able green beans; and that he refused to buy them at $1 per 
bushel. 

At no point has respondent expressed exactly what was wrong 
with the beans. His answer infers they were not in prime condi- 
tion. Reference to the beans as culls could mean they were of 
inferior quality or in inferior condition, or both. In the answer 
it is said that the beans were sold by respondent for a total 
amount of $7.50. (In the prior paragraph of the answer the 
amount received is said to be $7.75.) Such a low amount would 
indicate that the beans were very bad indeed. Yet respondent 
does not say when the beans were actually sold by him. Was it 
April 14 or April 15, 1950, Friday and Saturday respectively, 
or some later date? 

The same lack of definiteness and completeness extends to the 
allegations in respondent’s answer with respect to the damages 
claimed to have resulted from the alleged breach of warranty 
by complainant. To show that complainant is due only $19.60 
for all of the produce, respondent has submitted a computation 
which includes items such as “Total cost of items hauled $116” 
and “Amount paid by check 4/13/50 $57.50.” These items are not 
explained and we have no idea what they mean. 

Where a buyer has accepted the produce purchased he becomes 
liable for the agreed purchase price or part thereof remaining 
unpaid, less any damages caused by the seller. The buyer has 
the burden of proving a breach on the part of the seller and 
the damages sustained. In this proceeding, we are satisfied that 
respondent has failed to establish either the alleged breach of 
warranty or the alleged damages. 

The final question is how much of the purchase price of $158.50 
has respondent paid to complainant. In the formal complaint, 
complainant alleges that no part of this price has been paid by 
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respondent and that the mistake in the invoice of $20 was not 
discovered by complainant until after the informal complaint 
was filed. But respondent states in his answer that the difference 
of $20 “was later paid by respondent to agent of complainant 
and acknowledged on the back of invoice #7160 by agent of 
complainant.” Presumably this invoice is in the possession of re- 
spondent but it was not submitted in evidence to substantiate 
respondent’s statement. It is concluded that respondent has failed 
to prove payment of any part of the purchase price of $158.50. 

The failure of respondent to pay the purchase price was a vio- 
lation of section 2 of the act. Reparation should be awarded com- 
plainant against respondent in the amount of $158.50. The facts 
and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $158.50, with interest 
thereon at the rate of 5 percent per annum from May 1, 1950, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3035) 


FAIRALA PRODUCE COMPANY v. CLAUD POPE. PACA Doc. No. 5665. 
Decided January 16, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the purchase price 
for a truckload of sweet potatoes sold to it, and where the latter failed 
to file an answer to the complaint, it is held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint and his failure to pay the purchase price of the commodity 
is a violation of section 2 of the act for which reparation should be 
awarded complainant. 


Fairala Produce Company, of Fairhope, Alabama, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- ; 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was made by letter received on December 
20, 1950, and a formal reparation complaint was filed on Septem- 
ber 14, 1951, wherein complainant alleges failure on the part of 
respondent to pay the purchase price for a truckload of sweet 
potatoes shipped by complainant to respondent in interstate com- 
merce in August 1950. 

Copies of the formal complaint and the report of investiga- 
tion were mailed to respondent on October 24, 1951, and were 
returned unclaimed. The complaint and the report of investigation 
were subsequently served personally upon respondent by W. H. 
Steinbauer of the Regulatory Division, Fruit and Vegetable 
Branch, on November 19, 1951, on the premises of W. D. Pope 
Produce Company, 1050 Murphy Avenue, 8.W., Atlanta, Georgia. 
A copy of the report of investigation was served upon complain- 
ant by registered mail on October 26, 1951. At the time of the 
service of the formal complaint upon respondent, he was notified 
in writing that an answer to the complaint should be filed within 
20 days from the receipt of such notice, and that failure to 
answer would constitute an admission of the allegations of the 
complaint. Respondent failed to file an answer and issuance of 
an order, therefore, is authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Alton E. Schermer, doing busi- 
ness as the Fairala Produce Company, whose address is post office 
Box 264, Fairhope, Alabama. 

2. Respondent is an individual, Claud Pope, whose address is 
Douglasville, Georgia. At the time of the transaction here in- 
volved, respondent was not licensed under the act but was sub- 
ject to license, and subsequently obtained a license and paid ar- 
rearage covering the period during which this transaction 
occurred. 

3. On or about August 22, 1950, by oral contract and in the 
course of interstate commerce, complainant sold to respondent 
a truckload of sweet potatoes consisting of 103 bushels, at the 
agreed price of $1.85 per bushel, f.o.b. Fairhope, Alabama, for 
a total invoice price of $190.55. 

4. On August 22, 1950, complainant shipped the potatoes from 
Fairhope, Alabama, to respondent at Atlanta, Georgia, in a truck 
owned and operated by respondent. 

5. Upon arrival of the shipment of potatoes at Atlanta, Geor- 
gia, respondent accepted the potatoes in compliance with the 
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contract, but failed and refused to pay complainant the agreed 
purchase price therefor. 


6. There is now due and owing to complainant from respondent 
the sum of $190.55. 


7. An informal complaint was filed on December 20, 1950, 
which was within nine months from the time the cause of action 
alleged herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, 
as provided by the rules of practice (7 CFR 47.8(c)). 

The report of investigation shows that respondent was per- 
sonally interviewed on two occasions by a representative of the 
Regulatory Division, Fruit and Vegetable Branch, regarding the 
complaint. On the first occasion, respondent promised to pay com- 
plainant in full by July 31, 1951. When interviewed the second 
time, respondent presented his personal check for $100 as pay- 
ment on account and agreed to pay $110.55 by October 13, 1951. 
This amount apparently included $20 which was advanced to the 
truck driver by complainant for expenses, but which is not in- 
cluded in complainant’s claim in this proceeding. The $100 check 
was returned by the bank to complainant because of insufficient 
funds and no part of the purchase price for the potatoes has been 
paid. It is concluded that respondent’s failure to pay the purchase 
price for the truckload of sweet potatoes sold and delivered to 
him by complainant is a violation of section 2 of the act and com- 
plainant should be awarded reparation in the amount of $190.55, 
with interest. The facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $190.55, with interest thereon 
at the rate of 5 percent per annum from September 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3036) 
PACA Doc. No. 5265. Decided January 16, 1952. 


Contract of Purchase and Sale—Construction of 
Term Sale at Market Price 


Where complainant sold to respondent a carload of lettuce under a contract 
which provided that the price of the commodity was to be the market 
price on a designated day, taking into consideration grade, size, and 
brand, held, complainant agreed to sell the shipment at whatever price 
was agreed upon on the designated day in free negotiations on the open 
market by buyers and sellers of other shipments of that commodity 
from that area, of comparable grade, size, and brand. 


Dismissal—Failure to Invoice at Agreed Price 
Sufficient Ground for Rejection of Commodity 


Where respondent, purchaser of a carload of lettuce, rejected the shipment 
because of a dispute over an invoice price, held, the rejection was not 
without reasonable cause under section 2 of the act even though the 
terms of the contract of purchase and sale made the agreed price as 
ascertainable, and, therefore, complainant is not entitled to an award 
of reparation for an alleged loss on resale of the commodity, and the 
complaint should be dismissed. 


Complainant pro se. Mr. James W. Nelson, of Altoona, Pennsylvania, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended*(7 U.S.C. 499a et seq.). 
Formal complaint was filed October 14, 1949, alleging that re- 
spondent, on March 15, 1949,. rejected without reasonable cause 
car PFE 60480 containing 318 crates of lettuce which had been 
sold to respondent by complainant under a contract which pro- 
vided that the shipment was to be invoiced at the March 12, 
1949 cash market price, taking into consideration grade, size, 
and brand. Complainant alleges that it invoiced the lettuce at a 
figure which represented the March 12th cash market price, as 
established by prices obtained for five other shipments of lettuce 
of the same brand, but that respondent refused to accept the 
lettuce at that price, and that complainant sustained a loss on 
resale in the amount of $654.01, for which amount reparation 
is sought. 

A copy of the formal complaint, together with a copy of the 
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report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch, was served upon respondent on 
January 11, 1950. Complainant received a copy of the report of 
investigation January 12, 1950. 

Respondent filed an answer to the formal complaint on January 
31, 1950, denying generally all of the pertinent allegations of the 
complaint, and alleging that complainant’s loss, if any, was due 
solely to complainant’s failure and refusal to invoice the lettuce 
as agreed between the parties, at the March 12, 1949, cash f.o.b. 
market price for lettuce of comparable brands, grading U. S. No. 
1 at shipping point, and of the sizes manifested. 

A hearing was held at * * *, Pennsylvania, on January 
24, 1951. Complainant was represented by its assistant secretary, 
* * *. James W. Nelson, an attorney and partner in respond- 
ent company, represented respondent. Respondent’s J. E. Nelson 
testified orally. The deposition testimony of four witnesses, three 
of whom testified for respondent and one for complainant, was 
received in evidence. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office 
addressis * * *, OQhio. 


2. Respondent, * * *, is a partnership composed of 
* * *, and * * *, whose post office addressis * * *, 


Pennsylvania. Respondent was licensed under the act at the time 
of the transaction involved in this proceeding. 


3. On or about March 11, 1949, in the course of interstate com- 
merce, the parties entered into a contract over the telephone for 
the sale by complainant to respondent of 292 crates of 5 dozen 
size and 26 crates of 6 dozen size “American Beauty” brand 
iceberg lettuce, U. S. No. 1 grade at shipping point, * * *, 
California, the price to be the cash f.o.b. market price of March 
12, 1949, taking into consideration grade, size, and brand. The 
commodity was to be shipped on March 11, 1949. 


4. The parties were again in contact by telephone on March 
12, 1949. Respondent was informed in this conversation that the 
lettuce purchased had been shipped from * * *, California, 
on March 11, 1949, in car PFE 60480, and that respondent would 
be advised of the prices on Monday, March 14th, since complain- 
ant at * * *, Ohio, would not know what the March 12th 
cash market was until it had received the necessary communica- 
tions from * * *, California. . 
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5. At 9:45 a.m., Saturday, March 12, 1949, complainant sent re- 
spondent a confirming telegram which reads, in part, as follows: 


“AS AGREED THIS CAR WILL BE INVOICED TO YOU 
AT TODAY’S CASH MARKET TAKING INTO CONSI- 
DERATION GRADE, SIZE AND BRAND. PLEASE CON- 
FIRM BY WIRE.” 


At 11:07 a.m. that day, respondent replied by wire as follows: 
“SATISFACTORY 60480 AS PER YOUR WIRE” 


6. The record does not indicate definitely whether any sales of 
“American Beauty” brand lettuce were negotiated on March 12, 
1949. Complainant, the only shipper of that brand, did not ship 
any lettuce on that day. The f.o.b. cash market price for com- 
parable brands of California iceberg lettuce of U. 8S. No. 1 grade, 
5 dozen size, on March 12, 1949, was approximately $6.50 per 
crate. 

7. On Monday, March 14, 1949, complainant notified respond- 
ent by telegram that it was invoicing the lettuce contained in car 
PFE 60480 at $7 per crate of fives and $5 per crate of sixes, plus 
$40 topice, or a total of $2,214. Later that day respondent replied 
by telegram as follows: 


“ANSWERING LET 60480 ROLL US EXPECT CAR TO 
BE BILLED ACCORDING OUR AGREEMENT YOUR 
WIRE MARCH 12TH AT CASH MARKET SATURDAY 
ON COMPARATIVE BRANDS AND GRADES IF 7.00 IS 
ABOVE CASH MARKET SATURDAY WILL EXPECT 
ADJUSTMENT” 


8. On March 15, 1949, the parties, in an exchange of telegrams, 
continued to dispute the March 12th cash market price for 5 
dozen size lettuce. Complainant insisted that no adjustment could 
be expected since “ALL OF OUR SATURDAY’S CARS WERE 
SOLD ON THIS BASIS WHICH ESTABLISHES DEFINITE 
CASH MARKET ...” Respondent continued to assert its willing- 
ness to accept the shipment at the Saturday market price, but 
contended that such price, according to information received from 
other shippers, was $6.50, and finally, at 3:10 p.m., March 15, 
1949, directed complainant to “BILL CAR AT THAT PRICE 
AS PER OUR AGREEMENT OR DIVERT ELSEWHERE.” 

9. At 4:10 p.m., March 16, 1949, complainant diverted car 
PFE 60480 to a dealerin * * * and immediately thereafter 
notified respondent that the car had been diverted for the ac- 
count of whom it may concern. 
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10. Complainant subsequently sent an invoice to respondent 
requesting payment of $654.01, the amount complainant claims 
to have lost on resale of the shipment. No part of this amount 
has been paid by respondent. 

11. Complaint was filed within nine months after the alleged 
cause of action accrued. 


CONCLUSIONS 


The parties agree that complainant’s confirming telegram of 
March 12, 1949, sets forth the terms of their contract, and par- 
ticularly, their agreement as to the price of the lettuce involved. 
That portion of the telegram which relates to the price of the 
shipment reads as follows: 


“AS AGREED THIS CAR WILL BE INVOICED TO YOU 
AT TODAY’S CASH MARKET TAKING INTO CONSI- 
DERATION GRADE, SIZE AND BRAND.” 


The parties disagree, however, as to the meaning of this pro- 
vision. Specifically, they disagree as to the meaning of the words, 
“TAKING INTO CONSIDERATION ... BRAND,” and that is 
the only dispute in this case. 

The word, “market,” as it applies to price, has an accepted 
meaning. When one agrees to sell at the market price for a des- 
ignated day, he agrees to sell at the price, or the average of the 
prices, agreed upon that day in free negotiations on the open 
market by buyers and sellers of other shipments of that com- 
modity from that area, of comparable quality and brand. Even 
without the addition of the words, “taking into consideration 
grade, size and brand,” these factors ordinarily would be con- 
sidered. The phrase means merely that, in examining other sales 
on the designated day with a view to determining the proper 
price for this shipment, it is to be remembered that this lettuce 
was of U. S. No. 1 grade and thereby entitled to the top price 
insofar as prices varied according to grade on the designated 
day, that this lettuce was of five and six dozen sizes and thereby 
entitled to the prices received for those sizes insofar as prices 
varied according to sizes, and that this was “American Beauty” 
brand lettuce and thereby entitled to a higher or lower price 
according to the demand for that brand as compared with the 
demand for the other brands sold on the designated day. We be- 
lieve this to be the ordinary meaning of the language involved. 
Respondent contends that such was the meaning intended by the 
parties in this transaction. : 
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Complainant, however, urges a much more limited interpreta- 
tion. It argues that the use of the word, “brand,” in its singular 
form, definitely establishes an agreement to consider, in deter- 
mining the market price, only other sales of “American Beauty” 
brand, and that, had the agreement been otherwise, the confirm- 
ing telegram would have read: “taking into consideration grade, 
size, and brands.” This argument has no merit. Obviously the 
word, “brand,” in the confirming telegram, referred to the repu- 
tation or demand for the brand loaded in car PFE 60480, as com- 
pared with that of other brands sold on March 12th. The word 
appears in the singular because the car contained but a single 
brand. Even if it had contained more than one brand, as it con- 
tained more than one size, the singular still might have been 
used. We find that the parties’ use of the word “brand,” in the 
singular, has no special significance. 

Since the language of the confirming telegram was chosen by 
complainant, it is to be construed most strongly against com- 
plainant. If the parties had intended that only other sales by 
complainant were to govern in fixing the price of this shipment, 
and that the prices received by other shippers on the designated 
day were not to be considered, it is likely that more restrictive 
wording such as, “same price as our other shipments,” or “price 
obtained on March 12th sales of American Beauty brand,” would 
have been chosen. Since the word, “market,” in its usual mean- 
ing with respect to price, relates to the prices received in all com- 
parable sales on the entire market on the designated day, and 
since the additional language used does not appear to modify 
this meaning, we conclude that the parties intended, in this trans- 
action, that the price of car PFE 60480 was to be the price at 
which other lettuce of the same or comparable quality and brand 
was sold on March 12, 1949, and that sales by other shippers 
were to be considered in determining this price. 

We proceed, therefore, to examine the evidence of other sales 
on March 12, 1949, to determine the market price for that day. 
Before doing so, however, it should be emphasized that only 
prices negotiated on March 12, 1949, are to be considered, since 
that was the date specified in the contract. Complainant appears 
to adopt a somewhat careless attitude toward this requirement, 
referring to its “Saturday’s shipments,” when in fact it made no 
shipments on that day, and to other contracts made “at or about 
the same time as the one with respondent.” Obviously prices ne- 
gotiated on March 11th or on March 14th are not factors in de- 
termining the March 12th price. Prices fluctuate considerably 
from day to day. Even absolute proof that the market price was 
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$7 on March 14th, the day on which complainant prepared its 
invoice for the lettuce in car PFE 60480, is no proof at all that 
such was the price on March 12th. 

Complainant offers evidence of five other sales as proof that 
the market price on March 12, 1949, was $7 per crate of fives. 
Three of these sales must be eliminated from consideration at 
the outset because they were sales in which prices were not 
fixed by negotiations on March 12th. Although our inquiry must 
be confined to that date, nowhere in the record is it alleged that 
any of the five sales referred to by complainant were made on 
that date. Nor is there any definite evidence that these sales were 
made on that date. In light of this omission, complainant’s evi- 
dence of other sales can be considered only if we assume that 
each of the five carloads referred to was sold on the date on which 
it was confirmed. The evidence provides no other basis on which 
these dates might be established. If this is to be our justification 
for using complainant’s sales as factors in establishing the March 
12th market price, car PFE 75741 must be eliminated since it 
was confirmed to a dealer in * * *, New York, two days 
after the other four sales were confirmed. 

Also, the prices of cars PFE 40217 and PFE 62828 are not 
factors in determining the March 12th market price because 
they were not prices established by negotiations on that date, 
but instead, were to be determined by such prices. In both of 
these cases, as in the instant case, the price was to be the March 
12th “cash market,” or in other words, whatever price was ar- 
rived at in other negotiations on the specified day. Therefore, 
complainant’s evidence of the prices which it later demanded 
for those shipments is no more proof of the March 12th market 
price than is the fact that it is now seeking to charge respondent 
$7 per crate proof that $7 was the market price. In all three in- 
stances, the prices appearing on the invoices are merely com- 
plainant’s representations, to the respective buyers, as to what 
the March 12th price was. Mere representations or allegations 
do not constitute proof of the fact alleged. We cannot accept, as 
proof of what the market price actually was, complainant’s rep- 
resentations as to what it was, because the very question we are 
trying to decide is whether complainant’s representations were 
correct. 

Complainant’s best evidence of the March 12th “cash market” 
is its evidence concerning cars PFE 46356 and PFE 62916. Both 
of these shipments were sold at $6.60 per crate of fives, to Cana- 
dian buyers. Two of the cars which we have eliminated from con- 
sideration were sold at the March 12th “cash market,” and thus 


. 
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were supposedly sold at a single price. Yet the price charged for 
one was 10 cents per crate higher than the price charged for the 
other, apparently because the former went to a Canadian buyer. 
It is therefore possible that these two shipments, in cars PFE 
46356 and PFE 62916, would have been sold at $6.50, instead of 
$6.60, per crate of fives, had they been sold to dealers in this 
country. It is to be noted that neither of these shipments graded 
U. S. No. 1. They were 86 percent and 80 percent U. S. No. 1 re- 
spectively. In this connection, however, one of respondent’s wit- 
nesses, * * *, testified that because of the active market 
which prevailed on March 12, 1949, “any car which graded 85% 
U. S. No. 1 or better sold at the top price, especially if the ap- 
pearance was good and the label in demand.” (This witness sold 
8 carloads grading from 85 to 89 percent U.S. No. 1, at 6.50 per 
crate of fives, on the day in question.) It is therefore problem- 
atical whether these two shipments would have commanded a 
higher price had they graded U. S. No. 1, or if so, how much 
higher that price would have been. Complainant’s evidence inad- 
equately supports its contention that the market price was $7. 

It appears from the record that respondent, on March 15, 
1949, sent identical telegrams to five shippers of California ice- 
berg lettuce requesting information as to the market price for 
March 12th. Each of these telegrams reads as follows: 


“PLEASE ADVISE WHAT CASH MARKET WAS ON 
USONE AND USONE STANDARD PACK LETTUCE 
SATURDAY WHAT DO YOU HAVE TO OFFER TODAY” 


All five shippers replied that the price for fives on Saturday, 
March 12th, was $6.50. In each case the reply also quoted the 
price for March 14th, the day on which the invoice was rendered 
in the instant case, and again their quotations were identical. 
Each shipment gave the March 14th price as $7. 

To further substantiate these March 12th quotations, respond- 
ent offered in evidence at the hearing the deposition testimony 
of three of these shippers. * * *, an independent dealer 
located at * * *, California, testified that on March 12, 
1949, he sold four carloads of U. S. No. 1 iceberg lettuce, “Blue 
Blazes” brand, at $6.50 per crate of fives. At the hearing re- 
spondent’s * * * testified that “Blue Blazes” brand is com- 
parable and, on most days, superior to “American Beauty” brand. 
* * *, general manager of Western Vegetable Distributors, 
Inc., * * *, Colorado, stated that he sold nine carloads of 
California iceberg lettuce on March 12, 1949. All of these ship- 
ments graded 85, 86, 87, or 89 percent U. S. No. 1, and all sold at 
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$6.50 per crate of fives, except one car which sold for $5.50 per 
crate of fives, which, it is explained, was because of a previous 
commitment. The lettuce contained in these cars was “Aristo- 
crat” brand, which, according to the testimony of * * *, is 
comparable to “American Beauty” brand. Finally, * * *, 
sales manager for * * * of * * *, California, testified 
that he sold three carloads of lettuce and three mixed cars of let- 
tuce and carrots on March 12, 1949, at $6.50 per crate of fives, 
U. S. No. 1, standard pack. This lettuce was “Jade” brand, which 
is comparable to “American Beauty” brand, according to the tes- 
timeny of * * *, 

There is no attempt to prove that “American Beauty” brand 
consistently receives premium prices higher than those paid for 
the other brands mentioned above. On the contrary, complain- 
ant’s witness, * * *, stated in his deposition that complain- 
ant sometimes received higher prices, and sometimes lower 
prices, for this label. 

Upon a review of all of the evidence in the record with re- 
spect to the appropriate price for the lettuce contained in car 
PFE 60480 under the terms of the contract, we conclude that 
complainant has failed to prove that the prices it sought to charge 
were justified, and therefore has failed to prove that respondent 
rejected said shipment without reasonable cause in violation of 
section 2 of the act. 

In its brief, complainant raises the issue as to whether a dispute 
over price is sufficient grounds for rejection when the terms of 
the contract make the price ascertainable. Although a rule re- 
quiring acceptance under such circumstances might or might not 
be a salutary one, nothing in the act establishes such rule. Ac- 
cordingly, the complaint should be dismissed. 


ORDER 


The complaint filed herein is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 3037) 






BARNEY’S PRODUCE v. ALBERT HANDLER PRODUCE Co. PACA Doc. 
No. 5479. Decided January 21, 1952. 






Evidence—When Statements of Parties Conflicting Other Evidence Relied 
Upon—Tender of Commodity—-Unlawful Rejection by Buyer—Damages 









Where complainant-seller of a shipment of apples alleged an unjustifiable 
rejection of the apples by respondent-buyer, who defended the action 
for damages on the ground that the apples were never tendered to 
respondent, that he never had an opportunity to accept them and, 
therefore, never rejected the apples, but the record contains evidence 
to the effect that the apples were delivered tendered for delivery at 
respondent’s receiving dock at 9 a.m., and at 9:48 a.m., complainant’s 
truck driver notified complainant by long distance telephone that re- 
spondent refused to look at the apples and said he did not care what 
happened to them, it is held, that: (1) since the statements of the 
parties are in hopeless conflict, it is necessary to look to other evidence 
for the solution to the controversy; (2) the weight of the evidence 
supports complainant’s version showing tender of the apples to re- 
spondent and a refusal thereof by respondent; (3) respondent’s failure 
to accept the apples when tendered was a violation of the act; and (4) 
complainant should be awarded damages resulting from respondent’s 
unlawful rejection: of the apples. 




















Messrs. Small & Zick, of Benton Harbor, Michigan, for complainant. Messrs. 
Cassidy & Sloan, of Peoria, Illinois, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
















PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
wherein formal complaint was filed on January 22, 1951, in which 
it is alleged that respondent unjustifiably rejected a truckload of 
apples shipped to it in August 1950. A copy of the complaint 
and a copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, were served upon respond- 
ent by registered mail on February 6, 1951. A copy of the report 
of investigation was likewise served upon complainant’s attor- 
neys on February 2, 1951. 


Respondent’s answer to the complaint was filed on February 
16, 1951. Respondent denies that it purchased the apples as al- 
leged and avers that respondent “agreed to purchase a load of 
apples from complainant provided they were delivered to re- 
spondent the following day early in the morning so that he in 
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turn could sell them to dealers and commission firms who pur- 
chased in the early morning only, and provided that the apples 
were proved to be No. 1 quality upon inspection.” Respondent 
denies that complainant tendered any apples to it and states that 
respondent was “never given an opportunity to look at the apples 
to see if they met requirements, and he never rejected them.” 
Since the amount involved in the controversy is under $500, 
the issues are determined by the shortened method of procedure, 
as provided by the rules of practice. Complainant filed a verified 
opening statement of facts with exhibits attached and respondent 
filed an answering statement consisting of three affidavits. Com- 
plainant’s statement in reply consisted of two affidavits. On July 
25, 1951, respondent filed a motion to strike all except the first 
paragraph of complainant’s statement in reply, on the ground 
that it consisted of “self serving statements made by complainant 
outside of the presence of respondent and is hearsay and inad- 
missible as evidence.”” This motion was properly overruled by the 
presiding officer. On September 17, 1951, complainant petitioned 
for a reopening of the case to admit additional evidence con- 
sisting of the affidavit of a former employee of complainant who 
has knowledge of the facts relating to the transaction, and whose 


whereabouts complainant had been endeavoring to ascertain for 
several months. After service of complainant’s petition upon re- 
spondent and due consideration of respondent’s “Answer to Pe- 
tition to Reopen,” the presiding officer appropriately granted the 
petition and the evidence was admitted. 


FINDINGS OF FACT 


1. Complainant is an individual, Bernard Schemenauer, doing 
business as Barney’s Produce, whose address is 620 Ann Street, 
St. Joseph, Michigan. 

2. Respondent is an individual, Albert Handler, doing business 
as Albert Handler Produce Company, whose address is 121 Main 
Street, Peoria, Iilinois. At the time of the transaction here in- 
volved, respondent was licensed under the act. 


3. On or about August 9, 1950, by oral contract and in the 
course of interstate commerce, complainant sold to respondent 130 
bushels U. S. No. 1 Duchess apples for the agreed price of $253.80, 
and 87 bushels U. S. No. 1 Transparent apples for the agreed price 
of $145.20, f.o.b. Michigan shipping point, plus 10 cents per 
bushel brokerage and $50 cartage fees, for a total invoice price 
of $470.70. 

4. On August 9, 1950, complainant shipped from loading point 
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in the State of Michigan to respondent at Peoria, Illinois, the 
kind, quality, and grade of apples called for by the contract, and 
in the manner agreed upon, in a truck owned and operated by 
complainant. 

5. On the morning of August 10, 1950, complainant tendered 
to respondent the truckload of apples described in Finding of 
Fact 3, but respondent failed and refused to accept the apples. 

6. Following rejection of the apples by respondent, complain- 
ant consigned the shipment to the Sam Egalnick Company at 
Chicago, Illinois, who resold the apples to Midwest Grocers at 
Chicago for the net price of $153.16. 

7. The formal complaint was filed on January 22, 1951, which 
was within 9 months from the time the alleged cause of action 
herein accrued. 


CONCLUSIONS 


Respondent said that it agreed over long distance telephone to 
purchase the apples only if they were delivered early in the morn- 
ing of the following day, and that complainant agreed to make 
delivery in the early morning. Respondent’s Albert Handler says 


further that he remained at his place of business until around 
1:30 p.m. on August 10; that the apples had not arrived and 
that he went to his hotel to get some sleep; and that it was not 
until about 3 p.m. that he received a telephone call from someone 
who identified himself as being from Barney’s Produce with a 
load of apples for respondent. Handler stated that this person 
said he had motor trouble and a blow-out and was not able to 
get to Peoria in the early morning, and that Handler told him 
that the apples had not been delivered for that day’s business and 
that he should park his truck and get some sleep and that he, 
Handler, would be down the next morning at 4 a.m. to get him 
unloaded or do something with the load. Handler said that the 
truck driver informed him he had to be back at St. Joseph, Michi- 
gan, the next morning and that he could not wait until morning 
to unload the apples. Respondent contended, therefore, that it 
“never had an opportunity to accept or reject apples.” Respond- 
ent’s position is supported by affidavits of two employees of re- 
spondent. 

Complainant’s version of the transaction is to the effect that 
complainant received a long distance telephone call from respond- 
ent at about 2 o’clock in the afternoon on August 9, 1950; that re- 
spondent wanted a load of apples and complainant agreed to 
purchase the apples on the market that day and told respondent 
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that the apples would be delivered to Peoria ‘‘as soon as possible” ; 
that nothing was said at the time concerning delivery of the 
apples in the forenoon of the following day, August 10. Com- 
plainant states that the apples were loaded on complainant’s 
truck and transported to Peoria, where the shipment arrived at 
respondent’s “receiving dock” at 9 a.m., Peoria time, on August 
10, 1950; that at 9:18 a.m. complainant received a telephone 
call from the truck driver, Jim Justin, who stated that he could 
not locate Albert Handler and requested instructions for locating 
him; that the instructions were given to the driver; that shortly 
thereafter, at 9:48 a.m., the driver again called complainant by 
long distance phone and notified him that respondent had refused 
the load of apples. Complainant then attempted to have the apples 
disposed of in Peoria but was unable to do so, and at 10:35 a.m. 
complainant notified the driver of the truck at Peoria by long dis- 
tance telephone to deliver the apples to the Sam Egalnick Com- 
pany at Chicago, Illinois, on consignment. 


It will be seen that the contentions of the parties to this pro- 
ceeding are in hopeless conflict. Obviously, then, the version 
of one of the parties is incorrect. Under these circumstances, 
it is necessary to look to other evidence in the record for the 
solution to the controversy. In support of its position, com- 
plainant has submitted in evidence the affidavit of a former 
employee, Jim Justin, the truck driver, which fully substan- 
tiates complainant’s statement. Justin states also in his affi- 
davit that shortly after obtaining instructions for locating 
Albert Handler, and while still at the latter’s receiving dock, 
he received a telephone call from Handler who told Justin 
that he did not want to see the load of apples, that he would 
not accept them, and that he did not care what happened to the 
apples. Complainant also has submitted the affidavit of one How- 
ard Schmidt, who is engaged in the produce business in Peoria, 
Illinois. Howard Schmidt stated that on August 10, 1950, at about 
10:30 a.m., he received a long distance telephone call from com- 
plainant, who stated that he had a load of apples in Peoria that 
had been delivered to Albert Handler, and that Handler had re- 
fused to accept them and complainant wanted Schmidt to handle 
the load on a consignment basis, but that having already ob- 
tained a load of similar apples from another source, Schmidt 
was unable to handle the apples at that time. Schmidt emphasized 
that the call was at approximately 10:30 a.m. and that he was 
certain it was not received after that time. In further substantia- 
tion of its version of the transaction, complainant submitted in 
evidence, as an exhibit of its opening statement of facts, a letter 
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from the Manager of the Michigan Bell Telephone Company at 
Benton Harbor, Michigan, which reads as follows: 


“Our records indicate that on August 10, 1950, there were 
three incoming collect calls from Jim Justin in Peoria, IIli- 

- nois, to your telephone #6521 in Benton Harbor, Michigan. 
“The first of these calls was received at 10:18 AM and lasted 
for one minute. The second call was received at 10:48 AM 
and was of one minute duration. The third call was received 
at 11:35 AM and also lasted for one minute. All of these calls 
were handled on Eastern Standard time.” 


This letter shows that the calls were handled at Benton Harbor, 
Michigan, on eastern standard time. Peoria, Illinois, however, 
operates on central standard time, which is 1 hour earlier than 
Benton Harbor time. It is clear that the records of the telephone 
company are in complete substantiation of the statements of com- 
plainant and the truck driver. 

Respondent did not at any time state at what hour the tele- 
phone conversation took place between complainant and respon- 
ent on August 9. However, complainant’s evidence shows, and 
this has not been disputed by respondent, that respondent tele- 
phoned complainant ‘at about 2 o’clock in the afternoon of August 
9. The evidence indicates that complainant at the conclusion of 
the telephone conversation had to purchase the apples for re- 
spondent on the market that day. The apples, of course, had to be 
loaded on the truck in proper order for transportation to re- 
spondent at Peoria. The distance to be covered by the truck was 
approximately 250 miles. As a businessman of reasonable judg- 
ment, respondent knew, or should have known, that all this would 
require considerable time. Under the circumstances, it is reason- 
able to presume that complainant told respondent the apples 
would be delivered at Peoria as soon as possible, and under these 
circumstances, we think a 9 a.m. delivery the following morning 
was a timely delivery. 

It is concluded that the weight of the evidence supports com- 
plaint’s version of the transaction. In arriving at this conclusion, 
we have not disregarded the fact that the statements of two em- 
ployees of respondent are in complete accord with respondent’s 
version, but we are inclined to view them for the most part as self- 
serving statements in support of the witnesses’ employer. While 
the statement of the truck driver might be considered somewhat 
in the same category, it should be pointed out that the truck 
driver is no longer in complainant’s employ. Moreover, the tele- 
phone company’s records verify the truck driver’s statements 
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with respect to the time of the telephone calls. This, we think, 
iends credence to the full statement of the truck driver. In addi- 
tion, we have the statement of a disinterested witness, a dealer 
at Peoria, Illinois, which further supports complainant’s conten- 
tions as to what transpired at Peoria, as well as to the time ele- 
ment. 

We conclude that respondent’s failure to accept the truckload 
of apples tendered to it by complainant was a violation of section 
2 of the act. It appears that complainant promptly disposed of 
the apples for a reasonable price. Complainant, therefore, should 
be awarded damages in the amount of the difference between the 
price for which the apples were sold to respondent and the amount 
realized by complainant upon a resale of the apples, being the sum 
of $317.54. The facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $317.54, plus interest thereon 
at the rate of 5 percent per annum from September 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished: 

Copies hereof shall be served upon the parties. 


(No. 3038) 


HELMS POTATO COMPANY v. RAGO PRODUCE COMPANY, INC. PACA 
Doc. No. 5653. Decided January 22, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered to respondent four 
truckloads of potatoes meeting contract requirements and that the latter 
has paid only part of the total purchase price, and where respondent 
failed to file an answer to the complaint, held, respondent’s failure to 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to pay the balance due is 
a violation of section 2 of the act for which reparation with interest 
should be awarded complainant. 

Mr. Jesse E. Pound, of Alamosa, Colorado, for respondent. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 22, 1951, it is alleged that 
complainant sold and delivered four truckloads of potatoes to 
respondent; that respondent accepted the potatoes, but has paid 
complainant only $400 of the total purchase price of $2,035.40, 
leaving an unpaid balance of $1,635.40. 

A copy of the report of investigation prepared by the Regu- 
latory Division, Fruit and Vegetable Branch, was served by reg- 
istered mail upon complainant on November 8, 1951. A copy of 
the formal complaint and a copy of the report of investigation 
were served by registered mail upon respondent on November 
7, 1951. 

At the time of service of the formal complaint upon it, re- 
spondent was notified in writing that an answer thereto should 
be filed within 20 days thereafter; and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 


respondent has not filed an answer. The issuance of an order is 
therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clyde Helms, Sr. 
and Clyde Helms, Jr., trading as Helms Potato Company, whose 
post office address is R.F.D. No. 2, Alamosa, Colorado. 

2. Respondent, Rago Produce Company,-Inc., is a corporation 
whose post office address is Box 1218, Santa Fe, New Mexico. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 

3. Between the dates of December 26, 1950, and February 13, 
1951, in the course of interstate commerce, the parties entered 
into oral agreements for the sale by complainant to respondent of 
four truckloads of potatoes as described immediately below, and 
at the prices indicated, f.o.b. shipping point at complainant’s 
potato cellar in the State of Colorado: 
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Date of Sale 






and Shipment Quantity and Items Price Amount 
Dec. 26, 1950 100 Sacks No. 1 potatoes at $1.65 $165.00 
 F 9 ” 7 2.10 105.00 









100 ” ” 9 ” 50 bags at 65 65.00 





$335.00 










Sacks No. 1 potatoes at $2.15 $215.00 











2 ” 6502 bags at -65 97.50 
100 re o 1.55 155.00 
a & = * 2 1.70 85.00 









$552.50 





Jan. $1, 1951 Sacks No. 1 potatoes 







50# bags at $ .90% $ 91.40 
ed *” 1 potatoes at 1.70 51.00 
| es e..2 + - 1.85 92.50 








fhe 115.00 





$349.90 













Feb. 13, 1951 100 Sacks No. 1 potatoes at $ 2.65 $265.00 
—_— * 7 ae ” = 2.05 205.00 
100” = 3 o = 2.20 220.00 
100” oe ” 50 bags at 1.08 108.00 
$798.00 
NOR oc isscactavticemnes $2,035.40 





4. The four shipments of potatoes described in Finding 3 here- 
of were inspected at shipping point and, as evidenced by U. S. 
Department of Agriculture inspection certificates, met the re- 
quirements of the contracts entered into between the parties. The 
four shipments were delivered by complainant to respondent at 
shipping point on the dates of shipment indicated in Finding 
3 hereof. They were shipped in respondent’s truck to destination, 
where they were accepted without complaint. 

5. Respondent has remitted payments totalling $400 to com- 
plainant in connection with the shipments described in Findings 
3 and 4 above. The balance due complainant from respondent is 
$1,635.40, no part of which has been paid. 

6. Informal complaint was filed on September 20, 1951, which 
was within 9 months after the cause of action accrued. 
















CONCLUSIONS 


Failure of respondent to file an answer to the complaint consti- 
tutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice 
(7 CFR 47.8(c)). 

The record discloses that between the dates December 26, 1950, 
and February 13, 1951, complainant sold and delivered four ~* 
truckloads of potatoes to respondent. The evidence further shows 
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that the produce met the requirements of the contracts entered 
into between the parties, that it was shipped in interstate com- 
merce, and that it was received by respondent without complaint. 
Respondent has made payments totalling $400 on the original 
amount of $2,035.40 due complainant, which leaves a balance due 
and unpaid of $1,635.40. Respondent’s failure to make full pay- 
ment promptly in connection with the shipments involved herein 
is a violation of section 2 of the act. Complainant should be 
awarded reparation for the balance due, plus interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, $1,635.40, plus interest thereon 
at the rate of 5 percent per annum from March 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 3039) 


WILLIAM R. HEDBERG, INC. v. EDISON VEGETABLE GROWERS, INC. 
PACA Doc. No. 5386. Decided January 22, 1952. 


Dismissal of Petition for Reconsideration for Failure 
to Show Error in Prior Order 


Complainant’s petition for reconsideration of order dismissed where it is 
found that the prior order is supported by the evidence and the law 
applicable thereto. 


Dismissal of Petition for Rehearing for Failure to 
Introduce Evidence in Original Proceeding 


Complainant’s petition for rehearing for purpose of introducing additional 
evidence dismissed where it has not shown good reason why such evidence 
was not introduced in the original proceeding. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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an order was entered July 26, 1951, dismissing the formal com- 
plaint. This order was based upon the conclusion that the car- 
load of potatoes purchased and accepted by complainant from 
respondent was not in suitable shipping condition but that com- 
plainant failed to prove the damages claimed. A copy of the order 
was served upon complainant on July 28, 1951, and upon re- 
spondent on July 30, 1951. On August 7, 1951, which was within 
the time allowed by the rules of practice, complainant filed a peti- 
tion for reconsideration and, in the alternative, a petition for 
rehearing. 

In the petition for reconsideration, complainant states that 
it believes the Judicial Officer erred in concluding that complain- 
ant failed to prove the value of the potatoes actually received. 
Complainant contends that the evidence clearly establishes that 
268 sacks of potatoes, out of the 381 sacks received, were dumped 
and that complainant’s agent, H. A. Hopkins, used every reason- 
able diligence to minimize the damages. The evidence referred 
to by complainant in its petition was considered in the determina- 
tion which resulted in the order of July 26, 1951. In our opinion, 
this order is supported by the evidence of record and the law 
applicable thereto. Complainant’s petition for reconsideration is 
hereby dismissed without prior service upon respondent. 

In the event the relief sought is not granted on the basis of its 
petition for reconsideration, complainant requests rehearing for 
the purpose of introducing additional evidence with respect to the 
potatoes dumped. It appears from the report of investigation that 
the Regulatory Division wrote to H. A. Hopkins, on March 8, 
1950, requesting the details of the sale of the potatoes for com- 
plainant’s account, including a copy of any federal inspection cer- 
tificate or dumping certificate. Hopkins replied by letter dated 
March 14, 1950, reading in part as follows: “We have a signature 
from the dump man to cover the dumping.” It is this signed 
statement or certificate which complainant now desires to submit. 
Complainant has not shown good reason why this additional evi- 
dence was not introduced under the shortened method of proce- 
dure followed in this proceeding. Complainant’s petition for re- 
hearing is hereby dismissed without prior service upon respond- 
ent. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3040) 


THE AUSTER COMPANY v. WESCO Foops CoMPANY. PACA Doc. 
No. 5480. Decided January 23, 1952. 


Inadvertent Use of Extra Fancy Brand Name as No 
Ground for Rejection of Commodity 


Where the contract called for fancy pears and fancy pears were delivered, 
the inadvertent use of an extra fancy brand name in describing the 
pears, held, is not such a deviation as to furnish respondent with a 
justifiable ground for rejecting the pears, and since it is found that 
respondent’s rejection was without reasonable cause, the complainant 
is entitled to an award of reparation in the amount of the loss sustained 
by it on resale of the commodity. 


Contract of Purchase and Sale—Effect of 
Failure to Prove Disputed Term 


Where the invoice and confirmation of purchase do not contain disputed 
term concerning a Federal inspection, and the buyer objected promptly 
to the subsequent inclusion of this term in the confirmation of purchase 
by seller, and neither party substantiated their claims as to past trans- 
actions, held, that the disputed term is not a part of the contract. 


Warranty of Suitable Shipping Condition in 
F.0.B. Shipping Point Sale of Commodity in Transit 


Where the sale was completed while the pears were in transit and f.o.b. ship- 
ping point is a term of the contract, seller warrants that the pears 
were in suitable shipping condition at the time of sale. 


Federal Restricted Inspection at Destination Not Controlling 


The condition of the pears at destination as found by the Federal destina- 
tion inspection was not representative of the condition of the carload 
of pears as the inspection was restricted to the upper two layers of the 
load, and as the amount of decay is usually higher in the top layers 
of a carload. 


Inadequacy of Proof Commodity Was Not in 
Suitable Shipping Condition 


Where the shipment was handled under normal transportation service and 
conditions, and the Federal destination inspection shows an average 
of 3% decay, 4% of the pears overripe, with the remainder of the load 
being firm to ripe, this condition of the pears in March and approx- 
imately one day after arrival at destination is not adequate proof that 
the shipment was in unsuitable shipping condition at the time of sale. 


Measure of Damages Resulting from Rejection of 
Commodity without Reasonable Cause 


The measure of the loss suffered by complainant as the result of an unjus- 
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tified rejection by buyer is the difference between the contract price and 
the net amount obtained on a proper resale. After unjustified rejection 
by buyer, the seller, in disposing of the shipment, is only required to 
make reasonable efforts to mitigate the damages. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Robert L. Kealy, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed August 25, 1950, complainant alleges 
that it diverted a carload of pears to respondent pursuant to a 
contract of sale entered into by the parties, and that respondent 
rejected the shipment at destination without reasonable cause. 
A copy of the formal complaint was served upon respondent by 
registered mail on February 7, 1951, together with a copy of 
the report of investigation prepared by the Regulatory Division 
of the Fruit and Vegetable Branch. A copy of the report of in- 
vestigation was also served upon complainant by registered mail 
on February 7, 1951. 

On February 27, 1951, respondent filed an answer, admitting 
the purchase and alleging that the pears arrived at destination 
in an abnormally deteriorated condition. Respondent further al- 
leges that the pears were not of the brand contracted for and 
that complainant improperly withheld information concerning 
the condition of the pears on the day of shipment. 

A hearing was held at Chicago, Illinois, June 8, 1951. Clark 
Auster testified for complainant, and Robert E. Leahy and 
Edward Goossen testified for respondent. Both parties were rep- 
resented by counsel and both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, The Auster Company, is a corporation whose 
post office address is 51 South Water Market, Chicago, Illinois. 

2. Respondent, Wesco Foods Company, is a corporation whose 
post office address is 1425 South Racine Avenue, Chicago, Illinois. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about March 7, 1950, in the course of interstate com- 
merce, the parties entered into a contract for the sale by com- 
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plainant to respondent of one carload, or 760 boxes, of Bear 
Creek brand, Fancy, Anjou pears, at $3.55 per box, f.o.b. ship- 
ping point. Said pears were contained in car URTX 81207 
shipped from Medford, Oregon, on February 28, 1950, and div- 
erted to respondent at St. Louis, Missouri, On March 7, 1950. 
In-confirmation of the purchase and sale, an invoice, dated March 
7, 1950, was issued by complainant, and a confirmation of pur- 
chase, dated March 7, 1950, was issued by respondent. 

4. A Federal inspection at shipping point on the day of ship- 
ment showed the condition of the pears to be as follows: 

“Pears are mostly firm ripe, some firm. Ground color light 
green to yellow. 1% decay. Some samples show few pears 
shriveled.” 

5. At about 10:30 p. m. on March 8, 1950, car URTX 81207, 
containing 760 boxes of pears labeled Cub Brand, fancy, arrived 
at St. Louis, Missouri. On respondent’s order the pears were fed- 
erally inspected at destination, at about 3:30 p. m. March 9, 1950. 
Upon receipt of the results of the inspection on March 10, 1950, 
respondent notified complainant by telephone that the shipment 
was rejected. The notice of rejection was confirmed by a letter 
dated March 10, 1950. 

6. The Federal inspection at destination was limited to the 
upper two layers of the load and was also limited to condition. 
The report certified the condition of the pears to be as follows: 

“Stock in approximately 14 of samples firm ripe to ripe, 
mostly ripe, in remainder firm to firm ripe, mostly firm 
ripe. In most samples 2 to 14%, in many none, averaging 
4% over ripe and soft. In 14 of samples no decay, in re- 
mainder 2 to 10% averaging 3% Blue Mold Rot in various 
stages.” 

7. On or about March 10, 1950, on the order of complainant, 
car URTX 81207 was diverted to Cleveland, Ohio, and arrived 
there on or about March 12, 1950. The pears were sold at auction 
on March 13 and March 15, 1950, for a net amount of $1,767.72. 

8. The formal complaint was filed August 25, 1950, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The parties are in disagreement with respect to some of the 
terms of the contract. Complainant contends that the carload of 
pears was sold on the basis of a Federal inspection made on 
February 22, 1950, while the pears were in storage. Evi- 
dence was introduced at the hearing to show that on March 
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7, 1950, before the sale was made, Robert E. Leahy, acting for 
respondent, received from Clark Auster, acting for complainant, 
the information concerning the condition of the pears contained 
in the Federal storage inspection of February 22, 1950. After 
the sale was made on March 7, 1950, the complainant issued an 
invoice and the respondent issued a confirmation of purchase. 
Neither of these documents mentioned the storage inspection of 
February 22, 1950. Complainant claims that it was understood 
from past dealings between the parties that when the findings of 
a Federal inspection with respect to condition were read to res- 
pondent, the sale was on the basis of that Federal inspection. 
Before signing and returning respondent’s confirmation of pur- 
chase on March 9, 1950, complainant inserted therein the state- 
ment with respect to condition contained in the Federal storage 
inspection report on February 22, 1950. Respondent by letter 
dated March 10, 1950, objected to the insertion on the ground 
that the pears were not purchased on a Federal inspection basis. 
Respondent claimed at the hearing that the practice cited by 
complainant did not apply to rolling cars. Neither of the parties 
introduced evidence to substantiate their claims with respect 
to past transactions. It is concluded, therefore, that the invoice 
and the confirmation of sale issued on the day of the sale do not 
support complainant’s contention, and that acceptance on a Fed- 
eral inspection basis was not a term of the contract. 

Respondent contends that the pears that were actually deliv- 
ered did not conform to specifications contained in the contract. 
The parties agree that the brand name “Bear Creek Brand” 
was used to describe the pears at the time of the sale and that 
the pears delivered were not “Bear Creek Brand”, but “Cub 
Brand”. According to complainant, Bear Creek Orchards uses 
the “Bear Creek Brand” label for its extra fancy pears and the 
“Cub Brand” label for its fancy pears. Complainant claims that it 
inadvertently described the pears as “Bear Creek Brand” at the 
time of sale. Respondent admits that the contract called for 
fancy, and not extra fancy pears. It is not disputed that the 
pears delivered were fancy grade. It thus appears that respon- 
dent received the grade of pears contracted for. It is concluded 
that complainant’s deviation from this term of the contract was 
not material, and can not be regarded as furnishing respondent 
& justifiable ground for rejecting the pears. 

Evidence adduced at the hearing showed that Robert E. Leahy, 
before purchasing the pears for respondent on March 7, 1950, 
asked Clark Auster about the condition of the pears on the day . 
of shipment. Auster advised Leahy that he did not have that in- 
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formation and gave him the description of the condition of the 
pears contained in the Federal storage inspection report dated 
February 22, 1950. It was shown at the hearing, however, that 
on March 7, 1950, Auster had in his possession a shipper’s mani- 
fest which set forth the condition of the pears as found by the 
Federal inspector on the day of shipment. Respondent claims 
that complainant improperly withheld this information. The 
complainant alleged that some manifests contained information 
of this kind, and some did not, and that at the time respondent 
made its request complainant was not aware that it had the de- 
sired infomation. If the Federal inspection on the day of ship- 
ment had revealed a marked change in the condition of the 
pears from the condition shown by the storage inspection, res- 
pondent’s contention would present a serious question. But the 
inspection on the day of shipment showed only a slight change 
from the condition found on February 22, 1950, and as respon- 
dent professed itself satisfied with that condition, it is concluded 
that respondent’s contention is without merit. 

Ordinarily, title in an f.o.b. sale passes on delivery of the pro- 
duce to the carrier, and the seller is required to deliver produce 
to the carrier in suitable shipping condition, that is, in a con- 
dition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the con- 
tract (7CFR 46.24(i), (j)). In this case, there was no f.o.b. 
sale at the time the car left Medford, Oregon. Complainant com- 
pleted the sale of the pears to respondent on March 7, 1950, 
while car URTX 81207 was in transit. Accordingly, complainant 
warranted that the pears were in suitable shipping condition 
on March 7, 1950, the time of sale (7 CFR 46.24(k)). 

The records of the carriers show that in accordance with 
complainant’s instructions, to which respondent made no ob- 
jection, car URTX 81207 was shipped dry with plugs in and 
vents closed. It left Medford, Oregon, on February 28, 1950, 
and arrived in St. Louis, Missouri, at 10:30 p. m., on March 8, 
1950. Outside temperatures encountered ranged from 26 to 64 
degrees. It is concluded that the shipment was handled under 
normal transportation service and conditions. 

There is no record of any inspection of the pears on March 7, 
1950, the time of sale, to aid in the determination of the con- 
dition of the fruit at that time. A comparison of the condition 
of the pears shown by the Federal inspections at shipping point 
and at destination reveals that about one-half of the pears, most 
of which were firm ripe at shipping point, were firm ripe at 
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destination, and that the other half were mostly ripe. About 4 
percent of the pears became overripe. Decay advanced from 1 
percent to 3 percent. However, the condition of the pears at des- 
tination as found by the Federal destination inspection was not 
representative of the condition of the carload of pears as the in- 
spection was restricted to the upper two layers of the load, and as 
the amount of decay is usually higher in the top layers of a 
carload. Jack Boles v. Yukon and Sons Produce Co., Inc., 7 A.D. 
871. It is common knowledge that a higher temperature prevails 
at the top of a carload, and, in fact, the Federal inspector at 
destination found that the temperature at the top of the doorway 
of the car was 48 degrees and that at the bottom it was 42 
degrees. 

Having asserted the defense of lack of suitable shipping con- 
dition, respondent had the burden of proving that the pears 
were abnormally deteriorated at destination. Respondent relies 
on the Federal inspection made at destination at 3:30 p. m. on 
March 9, 1950, 20 hours after arrival at destination, and on an 
additional inspection made by a private inspection agency about 
18 hours later. The Federal inspection shows an average of 3% 
decay, and that 4% of the pears were overripe, with the re- 
mainder of the load being firm to ripe. This condition of the 
pears in March and approximately one day after arrival at 
destination, is not adequate proof that the shipment was in 
unsuitable shipping condition at the time of sale. Our opinion 
in this regard is not changed by the private inspection report. 
This inspection was limited to the top layer and exposed boxes 
at the doorway and, in addition, was not made until some 38 
hours after the car arrived. Respondent’s rejection of the pears 
was without reasonable cause, and was in violation of Section 
2 of the act. 

The measure of the loss suffered by complainant is the dif- 
ference between the contract price and the net amount obtained 
on a proper resale of the pears. After an unjustified rejection 
by the buyer, the seller, in disposing of the shipment, is only re- 
guired to make reasonable efforts to mitigate the damages. If, in 
the seller’s judgment a resale can be made to better advantage 
by diverting the car to another market than that at which it was 
rejected, and there is no indication of lack of diligence or bad 
faith in his so doing, the validity of the seller’s action will be 
upheld. California Fruit Exchange v. Hecht Produce Company, 
10 A.D. 231. It is concluded that the resale of the shipment at 
Cleveland, Ohio, was proper and may be used as the basis for * 
calculating the damages suffered by complainant as the result 
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of respondent’s unjustified rejection of the shipment. Accordingly, 
reparation should be awarded complainant in the amount of 
$930.28, which is the difference between the invoice price of 
$2,698, less the net proceeds of the resale at Cleveland, amount- 
ing to $1,767.72. The facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $930.28, with interest thereon 
at the rate of 5 percent per annum from April 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3041) 


CORTLEY FROSTED Foops, INC. v. Ecco PACKING Co., and Ecco 
FROZEN Foops Co. PACA Doc. No. 4935. Decided January 23, 


1952. 


Failure to Pay Amount of Overcharges 


Where the evidence shows respondents sold and shipped to complainant 19 
carloads of frozen fruits and vegetables, all of which met contract 
requirements, the complainant accepted and paid for eleven shipments 
and rejected eight, respondents made overcharges on two commodities 
and failed to credit complainant for full amount of money advanced, 
held, defaulting complainant may not recover balance of money ad- 
vanced, but should be awarded reparation for amount of overcharges 
paid by it. Liability with respect to the eight shipments rejectea dis- 
caused as to be considered a penalty. 


Interpretation of Conditions as to Quality 
in Contract of Purchase and Sale 
Where a purchaser wishes a certain grade of warranty, it is incumbent upon 
him to stipulate for such grade or warranty. 
Money Advanced When Not Recoverable as Damages 


A person defaulting on a contract may not recover money advanced, at least 
where the amount is not so greatly in excess of the probable harm 
cussed more fully in companion cases. (11 A.D. 112, 126.) 


Effect of Lack of Proof of Necessity for Dumping 


Lack of proof of the necessity for dumping precludes recovery. 
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Damages—Proof of Value of Property 
Buyer, to recover, must prove value of commodity on date of delivery. 


Mr. Robert M. Rubenstein, of New York, New York, for complainant. Mr. 
Homer B. Splawn, of Yakima, Washington, for respondents Ecco Pack- 
ing Company and Ecco Frozen Foods Company. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was filed August 28, 1947. Formal 
complaint was filed September 18, 1947. It is alleged in the com- 
plaint that in or about the month of May, 1946, respondents, 
hereinafter sometimes referred to as the Ecco companies, sold 
to complainant, hereinafter sometimes referred to as Cortley, 
various amounts of frozen fruits and vegetables and that Cortley 
received and paid for 12 carloads of the commodities, most of 
which were found upon inspection to be below labeled net weight 
or below the grade or point score called for by the parties’ agree- 
ment. It is also alleged in the complaint that respondents failed 
to deliver certain of the commodities, and as to others, respond- 
ents unwarrantedly increased the price from that agreed upon 
by the parties. Complainant avers that it advanced the sum of 
$20,000 to respondents which was to apply as an advance pay- 
ment and was to be repaid by credit allowances on the invoice 
value of each car shipped to complainant but that complainant 
received credits of no more than $8,000. Complainant seeks 
reparation totaling $115,854.20. At the oral hearing held in this 
matter complainant reduced its claim for damages to $95,320.08. 

Respondents were served by registered mail with copies of 
the formal complaint. Copies of the Department’s report of 
investigation dated March 31, 1948 and a supplemental report 
of investigation dated September 19, 1950 were served by reg- 
istered mail on all interested parties of record. Respondents 
filed an answer to the report of investigation in the form of a 
sworn statement dated April 17, 1948. 

Respondents filed an answer to the formal complaint on April 
23, 1948, denying generally the allegations of the complaint and 
requesting an oral hearing. By way of further answer, respond- 
ents incorporated by reference all of the allegations and exhibits 
contained in and attached to their formal complaints filed against 
Cortley Frosted Foods, Inc., in companion cases bearing PACA 
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Docket Nos. 4936 and 4939. In those two complaints respondents 
ask for reparation totaling $46,455.15, based upon complainant’s 
failure and refusal to accept a number of shipments of frozen 
fruits and vegetables. 

A hearing was held at New York City on September 25 and 
26 , 1950. For purposes of hearing, this proceeding was consoli- 
dated with two other reparation proceedings (four dockets) as 
follows: Ecco Packing Co. v. Cortley Frosted Foods, Inc., PACA 
Docket No. 4936, and Ecco Packing Co. v. Ries, Munoz & Antun 
Corp., PACA Docket No. 4937; Ecco Frozen Foods Co. v. Ries, 
Munoz & Antun Corp., PACA Docket No. 4938, and Ecco Frozen 
Foods Co. v. Cortley Frosted Foods, Inc., PACA Docket No. 4939. 
Respondents offered no oral testimony and were not represented 
by counsel at the hearing. Attorneys appeared for Cortley and 
for Ries, Munoz & Antun Corp., the broker. The deposition 
testimony of six witnesses was received in evidence for res- 
pondents. Six witnesses testified orally at the hearing, three for 
complainant and three for Ries, Munoz & Antun Corp. 


FINDINGS OF FACT 


1. Complainant, Cortley Frosted Foods, Inc., is a corporation, 
whose address is 525 West Street, New York 14, New York. At 
the time of the transactions involved herein, complainant was 
not licensed, but was subject to license under the act. Complain- 
ant subsequently obtained a license. 

2. The first respondent is an individual, Arthur R. Evans, 
trading under the name of Ecco Packing Co., whose address is 
P. O. Box 67, Sunnyside, Washington. This respondent was not 
licensed, but was subject to license under the act at the time 
of the transactions involved herein. 


3. The other respondent, Ecco Frozen Foods Co., is a corpora- 
tion whose address is P. O. Box 359, Longview, Washington. 
At the time of the transactions involved herein this respondent 
was not licensed under the act, but was subject to license. The 
corporation subsequently obtained a license to do business under 
the act. 

4. During the month of May, 1946, contemplating shipments 
in the course of interstate commerce, complainant and respond- 
ents entered into an agreement for the purchase and sale, res- 
pectively, of various quantities of frozen fruits and vegetables, 
without specification as to U. S. grade or point score, all as 
hereinafter set forth in findings 5 to 12, inclusive, which were 
to be packed by respondents for complainant in consumer size 
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packages, and generally at prices which were to be firm at 
packer’s opening, O.P.A. ceiling price. Complainant agreed to 
advance to respondents the sum of $20,000 and respondents 
agreed to repay this amount by making credit allowances of 
$500 on each car shipped to complainant, it being understood 
and guaranteed by respondents that in any event the entire 
$20,000 would be returned to complainant no later than Decem- 
ber 31, 1946. The agreement between the parties was negotiated 
by Max Ries of the brokerage firm Ries, Munoz & Antun Corp., 
located at 105 Hudson Street, New York, New York. 

5. On or about June 12, 1946, in the course of interstate com- 
merce, respondents sold to complainant 14,000 dozen packages 
of frozen strawberries, without specification as to U. S. grade or 
point score, f.o.b. Longview, Washington, to be shipped when 
packed, at an agreed price to be firm at packer’s opening, O.P.A. 
ceiling price. During the months of July and August, 1946, res- 
pondents shipped to complainant from loading points in the State 
of Washington to cold storage warehouses designated by com- 
plainant at Jersey City, New Jersey, and New York, New York, 
five carloads containing, among other frozen fruits and vegeta- 
bles, 2,334 dozen packages of frozen strawberries. The five ship- 
ments were made on sight drafts against bills of lading. Com- 
plainant accepted and paid for the strawberries. Complainant 
paid respondents $697 in excess of the agreed purchase price, as 
follows: 





Invoice Dozen Price per Total Excess Over 
Date Packages Dozen Price Purchase Price 
July 1, 1946 532 $5.00 $2,660 
July 6, 1946 408 5.00 2,040 
July 12, 1946 536 5.50 2,948 $268 
July 24, 1946 558 5.50 3,069 279 
August 10, 1946 300 5.50 1,650 150 
2,334 $697 


There is now due and owing to complainant from respondents 
the sum of $697, no part of which has been paid. 

6. On or about June 12, 1946, in the course of interstate com- 
merce, respondents sold to complainant 27,000 dozen packages 
of frozen green peas, without specification as to U.S. grade or 
point score, f.o.b. Longview, Washington, to be shipped when 
packed, at an agreed price to be firm at packer’s opening O.P.A. 
ceiling price. During the months of July and August, 1946, 
respondents shipped to complainant from loading points in the 
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State of Washington to cold storage warehouses designated by 
complainant at Jersey City, New Jersey, and New York, New 
York, three carloads containing, among other frozen fruits and 
vegetables, 4,508 dozen packages of frozen green peas. The three 
shipments were made on sight drafts against bills of lading. 
Complainant accepted and paid for the peas as follows: 


Date of Dozen Price Per Total 
Invoice Car No. Packages Dozen Price 


July 12, 1946 PFE 200420 1,520 $2.00 $3,040 
July 24, 1946 URTX 89013 2,644 2.00 5,288 
August 10, 1946 PFE 200076 344 2.00 688 


4,508 $9,016 


The peas from car URTX 89013 were officially inspected at New 
York City on August 28, 1946, and the lot as a whole was found 
to be of U. S. Grade C or U. S. Standard. 


7. On or about June 12, 1946, in the course of interstate 
commerce, respondents sold to complainant 25,000 dozen pack- 
ages of frozen sliced peaches, without specification as to U. S. 
grade or point score, f.o.b. Longview, Washington, to be shipped 
when packed, at an‘agreed price to be firm at packer’s opening, 
O.P.A. ceiling price. On or about September 16, 1946, respondents 
shipped to complainant from loading points in the State of 
Washington to a cold storage warehouse located in Jersey City, 
New Jersey, a carload containing 3,750 dozen packages of frozen 
sliced peaches. The shipment was made on sight draft against 
bill of lading. Complainant accepted and paid for the 3,750 dozen 
packages of peaches at the rate of $2.07 per dozen, or a total of 
$7,762.50. Federal inspection of the peaches at Jersey City, New 
Jersey, on December 12, 1946, disclosed the lot as a whole to be 
U. S. Grade C or U. S. Standard and below labeled net weight. 


8. On or about June 12, 1946, in the course of interstate com- 
merce, respondents sold to complainant 16,000 dozen packages 
of frozen sweet cherries, without specification as to U. S. grade 
er point score, f.o.b. Longview, Washington, to be shipped when 
packed, at an agreed price to be firm at packer’s opening, O.P.A. 
ceiling price. During the month of July, 1946, respondents ship- 
ped to complainant from loading points in the State of Wash- 
ington to cold storage warehouses designated by complainant 
at Jersey City, New Jersey, and New York, New York, four 
carloads containing, among other frozen fruits and vegetables, 
8,536 dozen packages of frozen sweet cherries. A fifth car (PFE 
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100450) containing 3,600 dozen packages of the cherries was 
shipped directly to complainant’s distributor at Philadelphia, 
Pennsylvania. The five shipments were made on sight drafts 
against bills of lading. Complainant accepted and paid for the 
cherries as follows: 








Date of Dozen Price Per 
Invoice Car No. Packages Dozen Total Price 
July 1, 1946 BREX 74531 2,584 $3.00 $ 7,752 
July 11, 1946 PFE 100450 3,600 3.00 10,800 
July 12, 1946 PFE 200420 132 3.00 396 
July 19, 1946 PFE 64298 2,620 3.00 7,860 
July 23, 1946 PFE 64003 3,200 3.00 9,600 
12,136 $36,408 


The cherries from cars BREX 74531, PFE 64298 and PFE 
64003 were officially inspected at New York City and Jersey City, 
New Jersey, on August 20, 21, and 28, 1946, respectively, and 
each lot as a whole was given a grade certification as follows: 


BREX 74531 —U. S. Grade D or Substandard 
PFE 64298 —U. S. Grade B or U. S. Choice 
PFE 64003 —U. S. Grade C 


9. On or about March 9, 1946, in the course of interstate com- 
merce, respondents sold to complainant 6,000 dozen packages of 
frozen asparagus spears, without specification as to U. S. grade 
or point score, f.o.b. West Coast, to be shipped when ready, at 
an agreed price to be firm at packer’s opening, O.P.A. ceiling 
price. On or about June 12, 1946, respondents sold to complainant 
746 dozen packages of frozen asparagus spears, f.o.b. West 
Coast, to be shipped promptly, in sizes and at prices as follows: 


Dozen Packages Size Price Per Dozen Total Price 
888 Medium Spears $3.09 $1,198.92 
358 Jumbo Spears 3.21 1,149.18 


During the months of July and August, 1946, respondents ship- 
ped to complainant from loading points in the State of Wash- 
ington to a cold storage warehouse designated by complainant 
at New York, New York, four carloads containing, among other 
frozen fruits and vegetables, 3,018 dozen packages of frozen 
asparagus spears. The four shipments were made on sight 
drafts against bills of lading. Complainant accepted and paid . 
for the asparagus spears as follows: 
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Date of Dozen PricePer Total 

Invoice Car No. Size Packages Dozen Price 
July 1, 1946 BREX 74531 Jumbo 384 $3.21 $1,232.64 
July 6, 1946 BREX 74570 Medium 402 3.09 1,242.18 
July 19, 1946 PFE 64298 Jumbo 700 3.60 2,520.00 
July 19, 1946 PFE 64298 Medium 320 3.45 1,104.00 
August 10, 1946 PFE 200076 Medium 882 8.45 8,042.90 
August 10, 1946 PFE 200076 Jumbo 330 3.60 1,188.00 











$10,329.72 





3,018 





Complainant paid respondents $834.42 in excess of the agreed 
purchase price of $3.09 per dozen for Medium asparagus and 
$3.21 per dozen for Jumbo asparagus, as follows: 














Dozen Price Per Total Excess Over 
Invoice Date Packages Dozen Price Purchase Price 
July 1, 1946 384 Jumbo $3.21 $1,232.64 
July 6, 1946 402 Medium 3.09 1,242.18 
July 19, 1946 700 Jumbo 3.60 2,520.00 $273.00 
July 19, 1946 320 Medium 3.45 1,104.00 115.20 
August 10, 1946 882 Medium 3.45 3,042.90 317.52 
August 10, 1946 330 Jumbo 3.60 1,188.00 128.70 


























$834.42 


There is now due and owing to complainant from respondents 
the sum of $834.42, no part of which has been paid. 


10. On or about June 12, 1946, in the course of interstate com- 
merce, respondents sold to complainant 178 dozen packages of 
frozen asparagus cuts and tips, without specification as to U. S. 
grade or point score, f.o.b. West Coast, to be shipped promptly, 
at a price of $2.31 per dozen. During the months of July and 
August, 1946, respondents shipped to complainant from loading 
points in the State of Washington to cold storage warehouse 
designated by complainant at Jersey City, New Jersey, and New 
York, New York, two carloads containing, among other frozen 
fruits and vegetables, 2,210 dozen packages of frozen asparagus 
cuts and tips. The two shipments were made on sight drafts 
against bills of lading. Complainant accepted and paid for the 
asparagus cuts and tips as follows: 





Date of Dozen Price Per Total 

Invoice Car No. Packages Dozen Price 
July 6, 1946 BREX 74570 210 $2.31 $ 485.10 
August 10, 1946 PFE 200076 2,000 2.85 5,700.00 











2,210 $6,185.10 
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The asparagus cuts and tips from car BREX 74570 were of- 
ficially inspected at Jersey City, New Jersey, on August 9, 1946, 
and given the following grade certification: 


1 Carton—U. S. Grace B. Score 74 points. 
1 Carton—Substandard account defects. 


Federal inspection of the asparagus cuts and tips from car 
PFE 200076 at New York, New York, on December 11, 1946, 
disclosed the lot as a whole to grade substandard. 

11. On or about June 12, 1946, in the course of interstate com- 
merce, respondents sold to complainant 20,500 dozen packages 
of frozen blackberries, without specification as to U. S. grade or 
point score, f.o.b. Longview, Washington, to be shipped when 
packed, at an agreed price to be firm at packer’s opening, O.P.A. 
ceiling price. During the month of August, 1946, respondents 
shipped to complainant from loading points in the State of 
Washington to a cold storage warehouse designated by com- 
plainant at New York, New York, three cars containing 10,648 
dozen packages of frozen blackberries. The three shipments were 
made on sight drafts against bills of lading. Complainant ac- 
cepted and paid for the blackberries as follows: 








- Date of | ee eas Dozen’ Price Per Total 
Invoice Car No. Packages Dozen Price 
August 19, 1946 PFE 200003 3,600 $3.00 $10,800 
August 19, 1946 PFE 200315 3,600 3.00 10,800 
August 27, 1946 NRC 727 3,448 3.00 10,344 
10,648 $31,944 


The blackberries unloaded from cars PFE 200003 and PFE 
200315 were Federally inspected at New York, New York, on 
October 3, 1946, and found to be below labeled net weight with 
the following grade certifications noted: 


Car No. Grade Score Range 


PFE 200003 U. S. Grade B or U. S. Choice 177 to 84 points 
PFE 200315 U. S. Grade B or U. S. Choice 78 to 84 points 


12. On or about the following dates, in the course of interstate 
commerce, respondents sold and shipped to complainant from 
loading points in the State of Washington to cold storage ware- 
houses designated by complainant at Jersey City, New Jersey; 
New York, New York; and Chicago, Illinois eight carloads of * 
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frozen fruits and vegetables, without specification as to U. S. 
grade or point score, in the amounts and at the prices stated: 


Quantity Price Per 


Date Car No. Commodity Cases Dozen Total 
Aug. 21, 1946 GARX 9990 Blackberries 1165 $2.00 $ 4,666.00 
3 Apricot Halves 635 3.00 3,810.00 
Sept. 5, 1946 URTX 89045 Blackberries 1800 3.00 10,800.00 
Sept. 11, 1946 NRC 736 <p 1800 3.00 10,800.00 
Sept. 14, 1946 PFE 200388 . 398 3.00 2,388.00 


Boysenberries 265 4.25 2,252.00 
Red Raspberries 125 5.35 1,337.50 
Apricots 902 2.10 3,788.40 
Peaches 150 2.07 621.00 
Sept. 17, 1946 PFE 14452 Sliced Peaches 1875 2.07 7,762.50 
Sept. 20, 1946 PFE 76192 eS ~ 1875 2.07 7,762.50 
Sept. 26, 1946 PFE 200450 Cut Corn 500 1.85 1,850.00 
Oct. 10, 1946 PFE 63800 Sliced Peaches 1356 2.07 5,613.84 





In invoicing complainant for the eight shipments, respondents 
deducted $7,000, which sum represented part of the $20,000 ad- 
vanced to respondents by complainant on June 5, 1946. Following 
complainant’s rejection of the eight shipments, respondents re- 
sold the merchandise to other parties. 


13. Respondents invoiced complainant for nineteen shipments 
of frozen fruits and vegetables. On eighteen of these shipments 
complainant received credit for either $500 or $1,000 in repay- 
ment of the $20,000 advanced to respondents by complainant on 
June 5, 1946. In this manner, complainant received credit allow- 
ances totaling $15,000. 


14. Informal complaint was filed August 28, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The dispute between the parties in this proceeding, as well as 
the disputes between the parties in two companion proceedings 
decided today (four dockets: PACA Docket Nos. 4936, 4937, 
4938 and 4939), are similar in that all stem from agreements 
entered into sometime during the month of May, 1946 by the Ecco 
companies and the broker, and by the Ecco companies and Cort- 
ley. It is believed that a brief summary of events, as disclosed by 
the record, leading up to negotiation of the agreements will be 
helpful in understanding what occurred thereafter, and will also 
be of assistance in formulating conclusions to be reached in this 
and the companion proceedings. 
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Respondents’ Arthur R. Evans first became acquainted with 
Max Ries of the Ries, Munoz and Antun brokerage corporation, 
in 1945, as a result of the latter’s co-brokerage arrangement with 
one Conrad of Seattle Frozen Foods. At that time respondents 
held a five year contract with Seattle Frozen Foods to cover the 
handling of 100 per cent of respondents’ entire production. Early 
in 1946, Seattle Frozen Foods became involved in financial diffi- 
culties and was taken over by the National Bank of Washington. 
Thereafter, respondents terminated their contract with Seattle 
Frozen Foods and entered into an agreement with Ries, Munoz 
& Antun Corp., whereby the broker was granted the exclusive 
right to sell all of respondents’ products during the year 1946. 
This agreement is discussed in more detail in the companion 
cases. 

It appears from the record that early in 1946, there was a large 
consumer demand for frozen fruits and vegetables and complain- 
ant was experiencing difficulty in obtaining sufficient quantities 
of some items, particularly strawberries and peas. On March 9, 
1946, complainant contracted with Evans Canning Company, 
respondents’ predecessor in interest, through the broker, Ries, 
Munoz & Antun Corp., for the purchase of 5,000 dozen packages 
of frozen strawberries, 10,000 dozen packages of frozen peas, 
and 6,000 dozen packages of frozen asparagus spears (Ex. A-1, 
A-2,°A-3, attached to complaint), The agreements on the straw- 
berries and peas were later canceled and superseded by contracts 
entered into on June 12, 1946 (Ex. A-6, A-9 and D-1 attached to 
complaint) which called for delivery of 27,000 dozen packages of 
peas and 14,000 dozen packages of strawberries. 

Max Ries, representing the broker Ries, Munoz & Antun Corp., 
contacted complainant’s President, Henry Landau, and nego- 
tiated an arrangement whereby complainant advanced the sum 
of $20,000 to respondents on June 5, 1946, it being agreed that 
respondents would repay this sum by making credit allowances 
on each car of merchandise shipped to complainant. Under the 
arrangement, complainant was to take a substantial portion of 
respondents’ pack of frozen fruits and vegetables, in addition 
to the strawberries and peas. Among other items provided for 
generally, and about which there is no dispute, are terms of sight 
draft against documents; f.o.b. shipping points; to be shipped 
when packed; buyer’s brand; 1946 packed; and firm at packer’s 
opening, O.P.A. ceiling price. 

The first issue for consideration concerns the contract prov- 
isions as to quality of the merchandise. Cortley contends that 
all the merchandise was required to be U. S. Grade B or better, * 
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with a point score of 84 or better. Respondents contend that 
there was no grade specified, and that the merchandise was re- 
quired only to be fit and proper for human consumption. The 
evidence submitted in support of these irreconcilable positions 
is extensive and conflicting. 

We found and concluded in PACA Docket Nos. 4936 and 4937 
and in 4938 and 4939, decided today, that the merchandise to 
be packed by the Ecco companies and made available to the 
broker for promotion and sale was not required to meet any par- 
ticular U. S. grade or point score requirements. Our findings 
and conclusions in those proceedings are incorporated herein 
by reference. Had the merchandise made available to the broker 
been required to meet a particular U. S. grade standard or other 
quality designation, then, presumably, the broker would have 
sold it on the basis of such grade or designation. Where, as here, 
however, no such requirements were specified and there could 
be only an implied warranty of merchantability, it would seem 
probable that the broker would sell it either without any ad- 
ditional quality specification, or upon the basis of whatever 
grade or quality designation the particular lot might happen to 
meet when packed. The question in this proceeding is what ad- 
ditional representations or conditions as to quality, if any, were 
made a part of the contracts negotiated by the broker between 
the Ecco companies and Cortley. 

In support of Cortley’s contention as to quality there was 
introduced in evidence the sworn testimony of Cortley’s presi- 
dent, Henry Landau, and Max Ries, for the broker, to the effect 
that the merchandise was required to be U.S. Grade B or better, 
with a point score of 84 or better. There were also introduced 
in evidence the sworn statements of Ray Ritzenthaler and W. H. 
Coddington (Ries’ Exhibits 2 and 3) discussed in the companion 
cases referred to above. 

One part of respondents’ evidence also may be construed. as 
supporting complainant’s position. Contained in the supplemental 
report of investigation dated September 19, 1950, is a statement 
made to the Department by Arthur R. Evans in which Evans 
indicates his confusion as to just what a point score of 84 means. 
Evans referred to a meeting in New York (during the fall of 
1946) attended by himself, Henry Landau, Max Ries and Israel 
Hoffman, general counsel for complainant. Evans states that in 
this meeting he was asked if he did not know what the products 
were supposed to be when delivered. He answered to the effect 
that he did, and thought Sexton was grading on a Grade B, 84 
point score, Evans states that his remarks were obtained from 
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him by trickery and by his mistaken and confused belief that 
an 84 point score and B Grade were synonymous. Other present 
at the meeting denied at the hearing that Evans’ statement was 
obtained by trickery, and stated that it was made voluntarily. 
We think that this “admission” as to Arthur R. Evans’ under- 
standing of the quality of the pack being shipped to Cortley is 
not conclusive evidence of the terms of the agreement in ques- 
tion, particulariy in view of contrary documentary and other 
evidence of record. 

Reference to the United States Department of Agriculture 
grade standards, as they were in effect at the time of the nego- 
tiations in question may be helpful. From these standards it 
will be noted that the same system of grade designations and 
point scoring is not now, and was not then, in effect on all frozen 
products. For example, the following grades were provided for 
frozen strawberries: (1) “U.S. Grade A” or “U.S. Fancy” with 
a point score of not less than 85 points; (2) “U.S. Grade B” or 
“U.S. Choice” with a point score of not less than 70 points; and 
(3) “U.S. Grade D” or “Substandard” (those which fail to meet 
the requirements of “U.S. Grade B” or “U.S. Choice”). The 
grades for frozen asparagus are similar. Similar grade designa- 
tions, but with a slightly different scale of point scores, apply 
to peaches and apricots. For example, (1) “U.S. Grade A” or 
“U.S: Fancy” frozen peaches are required to score not less than 
90 points; (2) “U.S. Grade B” or “U.S. Choice” frozen peaches 
are required to score not less than 75 points; and (3) “U.S. 
Grade C” or “U.S. Standard” are required to score not less than 
60 points. The grades and point score for frozen apricots are 
similar to the ones for peaches. Insteac of three grades, how- 
ever, the standards for frozen peas provide four grades. These 
are: (1) “U.S. Grade A” or “U.S. Fancy,” with a point score of 
not less than 90 points; (2) “U.S. Grade B” or “U.S. Extra Stan- 
dard,” with a score of not less than 80 points; (3) “U.S. Grade 
C” or “U.S. Standard,” with a score of not less than 70 points; 
and (4) “U.S. Grade D” or “Substandard” (those which fail to 
meet the requirements of “U.S. Grade C”). The standards for 
frozen whole grain corn are similar to those for frozen peas. 

Presumably, the purpose of specifying a grade or point score 
requirement in a contract would be to insure the delivery of 
products of a certain level or consistency of quality. From the 
above, however, it can readily be seen that one point score re- 
quirement for all the products listed above would not achieve 
this result. A score of 84 points with respect to U.S. Grade B 
frozen peas (ranging from 80 to 90 points) would be less than * 
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intermediate; whereas, a point score of 84 points with respect 
to U.S. Grade B frozen strawberries or asparagus (ranging from 
70 to 84 points) would be extremely high. In fact, contrary to 
what Cortley’s argument would necessarily imply, there could 
not be a “better” U.S. Grade B point score. This is not to say 
that one specified grade and point score could not be agreed 
upon for the products listed above if the parties wished to make 
such an agreement, but this is pointed out for the purpose of 
showing the improbability that the parties would agree upon 
a specified point score requirement to cover the several types 
of products involved. It is worthy of note also, that at the time 
of these transactions there was not in existence any U.S. grade 
standards, tentative or otherwise, for certain commodities which 
were the subject of the contract. There were no U.S. grade 
standards for frozen sweet cherries, blackberries or boysen- 
berries. Tentative grades for frozen sweet cherries first became 
effective June 1, 1946, and tentative grades for various berries, 
including blackberries and boysenberries among others, first 
became effective August 15, 1946. The Ecco companies’ sales of 
the commodities to Cortley are evidenced by a series of bought 
notes (broker’s memoranda) dated June 12, 1946 (Exhibit A-4 
to A-9 attached to the complaint), copies of which were sent to 
both parties by the broker and received without objection. Also, 
the contract was reduced to writing under date of July 18, 
1946, on a standard contract form entitled “Pacific Northwest 
F.0.B. Frozen Food Contract.” The copy introduced by Cortley 
indicates the original was signed by Arthur Evans. A partial 
copy of the written contract was introduced in evidence by 
Cortley. We note, incidentally, that the buyer’s original copy 
of this contract, on a complete copy of the standard form, and 
bearing the signature of Arthur Evans, was introduced in evi- 
dence by the broker in a related case decided today (Ries Exhibit 
No. 1, PACA Docket No. 4938). 

In our view it is highly significant that neither the “bought 
notes” nor the written contract make any reference to USS. 
grade or point score. We have held that if a purchaser wishes 
a certain grade or warranty, it is incumbent upon him to stipu- 
late for such grade or warranty. United States Fruit Service 
Company v. L. D. Robinson Company and Frank S. Oliver & 
Son, 10 A.D. 542, 553. If the agreement of the parties contained 
a stipulation as to U.S. grade and point score, no satisfactory 
explanation appears as to why it was omitted from these docu- 
ments. Upon all the evidence we conclude that the sales agree- 
ments between the Ecco companies and Cortley did not require 
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the delivery by respondents to Cortley of products meeting any 
designated U.S. grade or point score. Having so concluded, it is 
clear that the only quality requirement was an implied warranty 
by respondents that the merchandise would be merchantable. 
Before proceeding with a discussion of the quality of the mer- 
chandise actually delivered by respondents, one other matter must 
be disposed of first. 

A great deal of evidence has been introduced into the record 
by all parties to prove or disprove that Sexton was the broker’s 
“quality control man,” and to show whether or not he “inspected 
and passed” the merchandise. On behalf of the Ecco companies 
there was received in evidence at the hearing the deposition 
testimony of six witnesses, together with testimony on cross- 
interrogatories thereto. The testimony of one of these witnesses, 
Hubert C. Morgan, is of no value since he admitted that he did 
not know what Sexton’s duties were. The testimony of the re- 
maining five witnesses, including that of Charles H. Evans, is 
to the effect that Sexton was the “quality control man” repre- 
senting Ries, Munoz & Antun Corporation; that it was custom- 
ary for Sexton to inspect the merchandise during the packing 
process, and that they observed him grading the products of 
the Ecco companies’ pack in 1946; that labeling and packaging 
were done in accordance with instructions from Sexton; and 
that shipments were made in accordance with Sexton’s instruc- 
tions. With respect to respondents’ deposition testimony, it is 
noted that respondents made application to take the depositions 
of Ray Ritzenthaler and W. H. Coddington, but such depositions 
were not taken. Instead, complainant offered the affidavits of 
these two witnesses in support of its contention, as has been 
commented upon elsewhere. 

At the hearing, Sexton emphatically denied that he had ever 
acted as quality control man for the broker. His testimony is 
corroborated by that of Max Ries, who stated that Sexton’s 
duties were to supervise and expedite the shipment of the pack- 
aged merchandise, obtain private labels, forward messages, 
obtain approval, and generally to keep the broker informed of 
what was going on. According to Ries, Sexton’s most important 
duty was to see that there was no diversion of merchandise away 
from customers with whom contracts had been made to sell the 
commodities at O.P.A. prices. Further corroboration of Sexton’s 
testimony is to be found in the sworn statements of Ritzenthaler 
and Coddington (Ries’ Exh. 2 and 3). Ritzenthaler definitely 
states that Sexton did not perform the functions or duties of a 
quality control man. 
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Coddington not only says that the statement of Arthur Evans 
concerning Sexton acting as quality control man is absolutely 
false and untrue, but states that it was physically impossible for 
Sexton to examine the merchandise because he lived in Albany, 
Oregon, and complainant’s packing plants were hundreds of 
miles away in Sunnyside and Longview, Washington. According 
to Coddington, Arthur Evans seldom permitted Sexton to inspect 
any of the merchandise being packed at the two plants. 

The preponderance of the evidence indicates to us that Sex- 
ton’s duties were, generally, to inspect if not to test the produce 
being packed, direct the packaging and labeling thereof, and 
to expedite and direct shipments thereof. It appears that certain 
of the broker’s customers had priority over other of the broker’s 
customers on the available merchandise, and that an attempt 
was being made by the broker to channel to its different cus- 
tomers merchandise meeting their various demands. Whether 
or not Sexton was called by the parties a “quality control man,” 
we are convinced from the record that he was not authorized 
to inspect and accept the merchandise on behalf of Cortley, and 
that his actions did not constitute such inspection or acceptance. 

Cortley’s proof was calculated to show that the merchandise 
did not grade U.S.-B, or better, with a point score of 84, or 
better. But, as we have concluded above, this was not a contract 
requirement. In considering the alleged breaches, and deter- 
mining the amount of reparation to be awarded, we will deal 
separately with the amount advanced to respondents by com- 
plainant, as well as with each of the commodities involved. 


AMOUNT ADVANCED 


Respondents admitted receipt of a $20,000 advance from com- 
plainant (Exh. D-1 attached to complaint). The record shows 
respondents shipped a total of 19 cars of frozen fruits and vege- 
tables to complainant, 11 of which were accepted and paid for 
by complainant. The remaining 8 cars were rejected by com- 
plainant. As concluded hereafter, such rejection was without 
reasonable cause and in violation of the act. Pursuant to the 
agreement between the parties, respondents’ invoices on 18 of 
the 19 cars contained a credit allowance of either $500 or $1,000. 
The total sum credited to complainant in this manner amounted 
to $15,000, leaving a balance of $5,000. We have previously held 
that a person defaulting on a contract may not recover money 
advanced, at least where the amount is not so greatly in excess 
of the probable harm caused as to be considered a penalty. Joseph 
Notarianni & Company v. Miller Fruit Company, 8 A.D. 396, 
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402 citing Hansbrough. v. Peck, 72 U.S. 497 (1866); Dluge v. 
Whiteson, 292 Pa. 334, 141 Atl. 230 (1928); 5 Williston, Con- 
tracts (1937 ed.) § 1476. Accordingly, Cortley is not entitled to 
a return of the balance of the deposit. 


STRAWBERRIES 


The record shows that respondents shipped to complainant 
2,334 of the 14,000 dozen packages provided for in the con- 
tract. Complainant’s President, Henry Landau, testified that 
he made replacement purchases of strawberries in the local 
market in the amount of packages remaining undelivered under 
the contract, 11,666 dozen, resulting in complainant incurring a 
loss of $7,572.90, which loss was computed on the difference in 
value between West Coast and local strawberries plus additional 
moneys actually paid for the less valuable local berries, or a 
total loss of 65 cents per dozen. 

Complainant has failed to establish damages as the result of 
replacement purchases. The record fails to show any convincing 
evidence as to the exact amount of strawberries repurchased, 
when such replacement purchases were made and from whom 
made, how they compared as to quality with those purchased 
from respondents, or that they were actually purchased. Com- 
plainant’s testimony by itself on these points is inadequate and 
wholly insufficient to meet the burden of proof required to con- 
stitute a proper basis on which to compute damages. To prevail, 
it was incumbent on complainant to furnish evidence that straw- 
berries were purchased on specific dates from specific parties 
and at prices then prevailing in the market. 

The agreed purchase price for the strawberries was firm at 
packer’s opening, O.P.A. ceiling price. This means that the price 
on the invoice of the first shipment would determine the price 
to be paid on all subsequent shipments. Respondents’ initial 
invoice price was at the rate of $5.00 per dozen on July 1, 1946. 
Thereafter, complainant was invoiced on July 12 and 24, and 
August 10, 1946, at the rate of $5.50 per dozen on three ship- 
ments containing 1,394 dozen packages of frozen strawberries. 
Complainant was thus overcharged a total amount of $697 for 
which reparation should be awarded against respondents. 


PEAS 


The record discloses that respondents shipped to complainant 
4,508 of the 27,000 dozen packages provided for in the contract. 
Mr. Landau testified complainant’s loss on the peas totaled 
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$17,945.12, which amount represents the purchase price paid 
to respondents by complainant, $10,121.92, plus replacement 
purchases of 22,492 dozen packages costing $7,823.20. The record 
is confusing as to the exact amount of damages claimed by com- 
plainant on the peas. In the complaint such damages are alleged 
to-be $20,239.79. According to complainant’s Mr. Landau, total 
damages are computed to be $17,945.12 (T. p. 36), a portion 
of which was arrived at by multiplying replacement purchases 
of 22,492 dozen packages at 35 cents per dozen, or $7,823.20. 
Correct multiplication reflects this figure to be $7,872.20, unless 
the witness took into consideration a 2 cent per pound rebate 
allowed complainant on one of the pea shipments (See Exh. D-9 
attached to complaint). Finally, in summarizing damages for 
the various commodities, complainant’s attorney furnished a 
figure of $20,671.92 as the loss incurred on the peas (T. p. 65). 

According to Mr. Landau, his examination disclosed the peas 
to be tasteless and he was unable to sell any of the peas, most of 
which were dumped. Of the three cars received containing the 
peas in question, official inspection was made of only one lot of 
2,644 dozen packages from car URTX 89013, on August 28, 
1946. On these peas, it appears that respondents offered to allow 
complainant a rebate of 2 cents per pound, but that Cortley did 
not accept this offer. Respondents received no further complaint 
on the peas in car URTX 89013 until October 1, 1946 (Exh. 
D-11 attached to complaint). The peas unloaded from car URTX 
89013 were inspected some three weeks after arrival of the 
shipment. Aside from this lapse of time, this inspection does 
not in our opinion indicate that the merchandise failed to meet 
contract requirements. The lot as a whole was certified to be 
U.S. Grade C or U.S. Standard, and of*the 16 samples taken, 
seven disclosed the peas to be U.S. Grade B or U.S. Extra Stan- 
dard with a score range of 83 to 87 points. Further, complain- 
ant’s delay of over one month, following inspection of the peas, 
before making objection constitutes an unreasonable period of 
time. Objections must be timely. 

As stated previously, there is no record evidence of official 
inspection having been made of the peas contained in the other 
two cars, PFE 200420 and PFE 200076. We have only Mr. 
Landau’s testimony that the peas were worthless and most of 
them were dumped. Complainant submitted no dumping cer- 
tificates or other documentary evidence in support of his position. 
Where proof of damages rests on such necessity, lack of proof 
of the necessity for dumping precludes recovery. D. J. Fletcher 
v. Ozark Packing Company, 9 A.D, 349. It is concluded that 
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complainant on this point has failed to offer the proof required 
to entitle it to damages. 

As with the strawberries, Mr. Landau testified that he made 
replacement purchases in the local market in the amount of 
packages remaining undelivered under the contract, 22,492 
dozen, resulting in complainant sustaining a loss of $7,823.20 
based on a payment of 35 cents per dozen in excess of the pur- 
chase price. Here again we have only Mr. Landau’s testimony 
for consideration. This is insufficient to warrant our assessing 
damages against the respondents. Complainant was required 
to offer evidence of the exact amount of peas repurchased, when 
such replacement purchases were made and from whom made. 
Complainant has failed to submit the proof necessary to sup- 
port an award of reparation with respect to the frozen green 
peas. 


PEACHES 


Of the 25,000 dozen packages of frozen sliced peaches pro- 
vided for in the contract, complainant accepted and paid for 
8,750 packages costing $9,112.50. Mr. Landau testified that be- 
cause of the low quality of the peaches, and the fact that the 
packages were below labeled net weight, complainant suffered 
a loss of $3,962.50, the difference between the purchase price, 
$9,112.50 and the proceeds realized upon resale of the peaches, 
$5,150.00. 

The number of the car from which the peaches were unloaded 
is not clear from the record. Respondent’s invoice (Exh. B-11 
attached to complaint) shows car PFE 63917. The inspection 
certificate states the samples were drawn from a lot unloaded 
from car PFE 76192 (T. p. 38). The complaint of respondent, 
Ecco Packing Co., in PACA Docket No. 4936, alleges car PFE 
76192 was rejected by complainant at destination. In any event, 
complainant is bound by the testimony of Mr. Landau who stated 
that the inspection certificate (Exh. C-5 attached to complaint) 
covered the only shipment of peaches received from respondents 
which was accepted and paid for by complainant. 

Complainant offered no evidence to show when or to whom 
the peaches were sold. The only proof offered is Mr. Landau’s 
testimony that the peaches were resold for $1.40 per dozen. 
Further, it is questionable whether the results of the official 
inspection made on December 12, 1946, show the true condition 
and quality of the peaches at time of delivery. It appears that. 
over two months elapsed between the time the shipment was - 
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available for inspection and the time the peaches were actually 
inspected. In the circumstances, complainant is not entitled to 
any damages on the peaches. 


CHERRIES 


Complainant received from respondents and paid for 12,136 
of the 16,000 dozen packages of frozen sweet cherries contracted 
for. Mr. Landau testified that the cherries were resold for $1.00 
per dozen and that complainant lost $28,640.96, which sum 
represents the difference between the purchase price, $40,776.96, 
and the proceeds obtained upon resale, $12,136.00. 

The only testimony we have on the resale value of the cherries 
is that offered by Mr. Landau and Henrietta J. Comes, a former 
employee of Ries, Munoz & Antun Corp., together with a sales 
statement (Cortley Exh. 1) showing sales by complainant on 
March 5, 1948, to Fruitcrest Corporation, Brooklyn, New York, 
of 4,000 dozen packages of cherries at 75 cents per dozen and 
2,560 dozen packages at 80 cents per dozen. 

The record shows that of the 12,136 dozen packages of cher- 
ries received by complainant, Federal inspection was made of 
lots containing 8,404 dozen packages on August 20, 21 and 28, 
1946. Complainant’s evidence shows resale of 6,560 dozen pack- 
ages to Fruitcrest Corporation on March 5, 1948. It thus appears 
that a period in excess of two and a half years elapsed between 
the time the cherries were inspected and resold. It is incumbent 
upon complainant to prove the value of the cherries on the date 
of delivery. C & S Produce Company v. L. N. Coxe, 8 A.D. 615, 
619. The proceeds of resales made after so long a period are not 
acceptable evidence of such value. Aside from possible deterio- 
ration of the cherries, market fluctuation or changing conditions 
almost certainly would have some effect on the amount received 
on resale. Complainant offered no documentary evidence con- 
cerning resale of the remaining 5,576 dozen packages of cher- 
ries. We have only Mr. Landau’s word that complainant received 
$1.00 per dozen on resale. There is no proof as to when the 
remaining packages were sold, so that it is possible such sales 
may have occurred subsequent to the time of the sale to Fruit- 
crest Corporation on March 5, 1948. 

Here again we find complainant failed to act promptly in 
having official inspection made of the cherries. The record dis- 
closes inspection made of lots containing 8,404 dozen packages 
on August 20, 21 and 28, 1946, some two to three weeks after 
arrival of the shipments. But, as stated previously in connection 
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with the peas, in spite of this delay, inspection nevertheless in- 
dicated that of the 52 packages inspected 21 were found to be 
U.S. Grade A or U.S. Fancy, or U.S. Grade B or U.S. Choice, 
with a point score ranging between 77 and 89 points. 

We might also point out that complainant submitted no proof 
of official inspection of the 3,732 dozen packages unloaded from 
cars PFE 100450 and PFE 200420. Nor did complainant offer 
evidence of any personal inspection having been made of these 
cherries. 

Having failed to prove the alleged breach or amount of dam- 
ages claimed, it is concluded that complainant is not entitled to 
reparation on the cherries. 


ASPARAGUS SPEARS 


Of the 6,746 dozen packages of frozen asparagus spears con- 
tracted for, complainant received and paid for 3,018 dozen 
packages costing $10,329.72. Claim for damages in the amount 
of $834.42 is based on overcharges made by respondent in that 
higher prices were charged following the initial opening price. 
Complainant contends it was overcharged 36 cents per dozen 


on 1,202 dozen packages of the medium size asparagus, or 
$432:72, and 39 cents per dozen on 1,030 dozen packages of 
Jumbo size asparagus, or $401.70, or a total of $834.42. 

The contract between the parties, as evidenced by the broker’s 
bought note dated March 9, 1946 (Exh. A-3 attached to com- 
plaint), set forth the price to be firm at packer’s opening, O.P.A. 
ceiling price. The initial opening price on the medium asparagus, 
as shown by respondents’ invoice of July 6, 1946 (Exh. B-3 
attached to complaint), was $3.09 per dozen. Respondent’s sub- 
sequent invoices of July 19 and August 10, 1946, contained a 
price of $3.45 per dozen, or 36 cents in excess of the opening 
price on 1,202 dozen packages, an overcharge of $432.72 The 
initial opening price on the Jumbo asparagus, as evidenced by 
respondents’ invoice of July 1, 1946 (Exh. B-4 attached to com- 
plaint), was $3.21 per dozen. Later invoices of respondents on 
July 19 and August 10, 1946, set forth a price of $3.60 per 
dozen, or 39 cents in excess of the opening price on 1,030 dozen 
packages, an overcharge of $401.70. 

It is concluded that complainant is entitled to reparation in 
the total amount of the overcharges, $834.42, on the frozen as- : 
paragus spears. 5 
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ASPARAGUS CUTS AND TIPS 


Complainant received from respondents and paid for 2,210 
dozen packages of frozen asparagus cuts and tips in the amount 
of $6,185.10. Complainant’s Mr. Landau testified that this mer- 
chandise was resold for $2,984.50, or a loss of $3,977.10 to 
complainant. 

Complainant offered no evidence to show when or to whom 
the merchandise was resold. Mr. Landau’s testimony by itself 
does not overcome the burden resting on complainant to prove 
by competent evidence whatever damages may have been 
suffered. 


Inspection of 2,000 dozen packages of the asparagus cuts and 
tips unloaded from car PFE 200076 was not made until Decem- 
ber 11, 1946 (Exh. C-13 attached to complaint), some three 
months after the merchandise was available for examination at 
destination. There is an admission of record that complainant 
was lax in having the merchandise inspected. When asked by 
the Presiding Officer why inspection was not made until Decem- 
ber 1946, complainant’s Mr. Landau replied in part (T. p. 56): 


“Well, I think that you might blame that on poor manage- 
ment on my own part.” 


We also note that notwithstanding this lapse of time, 8 of the 
12 packages inspected from the lot unloaded from car PFE 
200076 were certified to be of U.S. Grade B. 

From the foregoing, we conclude that complainant has failed 
to prove either the breach alleged or damages claimed, and that 
no reparation can be awarded on the asparagus cuts and tips. 


BLACKBERRIES 


Of the 20,500 dozen packages of frozen blackberries contracted 
for, complainant accepted and paid for 10,648 packages at a 
cost of $35,597.28, including freight. Complainant computes 
damages to be $16,963.28, the difference between the purchase 
price, $35,597.28, and the amount realized upon resale of the 
blackberries, $18,634.00. 

Sole proof of damages is contained in the testimony of Mr. 
Landau which, as we have indicated, is insufficient to warrant 
a reparation award. Complainant produced no proof whatever 
as to when or to whom resales were made. Nor can we place 
much reliance on Mr. Landau’s testimony regarding resales. 
After testifying that complainant obtained a weighted net aver- 
age of $1.75 per dozen on resale of the blackberries, the witness 
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was asked by his attorney whether such resales were at the 
regular price. Landau replied in part (T. p. 64): 
“To be truthful, I would have to search the records to see 
if I did. I think they were all sold, I think we probably sold 
the whole lot to some preserve house. I am pretty sure if 
I searched the records I would find that.” 

Official inspection of the blackberries unloaded from cars PFE 
200003 and PFE 200315 was not made until October 3, 1946 
(Exh. C-14 and C-15 attached to complaint), over a month after 
the merchandise was available to complainant for examination 
at destination. Notwithstanding the late inspection, we are im- 
pressed by the fact that both lots were certified to be U.S. Grade 
B or U.S. Choice. Notice is also taken that the record discloses 
no inspection of 3,448 dozen packages of blackberries unloaded 
from car NRC 727. 

It is concluded that complainant has failed to prove the breach 
alleged or damages claimed. Accordingly, no reparation should 
be awarded on the blackberries. 


MISCELLANEOUS FRUITS AND VEGETABLES 


There is set forth in finding No. 12 the facts surrounding the 
sale.and shipment by respondents to complainant of eight car- 
loads of frozen fruits and vegetables. These eight shipments 
which were rejected by complainant are the subject of respond- 
ents’ complaints filed against complainant in PACA Docket 
Nos. 4936 and 4939. 

The merchandise unloaded from cars PFE 200388, PFE 14452, 
PFE 76192 and PFE 63800, was inspected at destination on 
November 18 and 19, 1946, upon application made by Ecco Pack- 
ing Co. The first three cars shipped were available for inspection 
by complainant in late September or in the first few days of 
October, 1946. The fourth car, PFE 63800, was available for 
inspection on or about October 24, 1946. Notwithstanding the 
delay in having these inspections made, we note that certain of 
the commodities graded well above minimum contract require- 
ments, including peaches which were certified to be U.S. Grade 
B or U.S. Choice, with a score of 87 and 89 points, and red rasp- 
berries which were found to be U.S. Grade A or U.S. Fancy, 
with a score of 85 points. The lowest grade certified for any of 
the merchandise in these shipments was U.S. Grade D, or Sub- 
standard. However, even this merchandise was merchantable, 
and met contract requirements. : 

Complainant offered no proof in support of its position that 
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the 398 cases of blackberries unloaded from car PFE 200388 or 
any of the commodities unloaded from cars GARX 9990, URTX 
89045, NRC 736 and PFE 200450, failed to meet the contract 
specifications. The record contains no evidence of official inspec- 
tion having been made of any of this merchandise. As found in 
PACA Docket Nos. 4936 and 4937, and in 4938 and 4939, we have 
concluded that the merchandise shipped in these cars met con- 
tract requirements. 

We conclude that complainant’s rejection of the eight ship- 
ments was without reasonable cause and in violation of section 
2 of the act. Our findings and conclusions with respect to these 
eight shipments, which are set forth in more detail in PACA 
Docket Nos. 4936 and 4937, and in 4938 and 4939, decided today, 
are incorporated herein by reference. 

In further conclusion, respondents’ assessment of charges in 
excess of the agreed purchase price of the strawberries and 
asparagus spears constitute violations of section 2 of the act 
for which complainant should be awarded reparation in the 
amount of $1,531.42 as follows: 


Overcharges on strawberries $ 697.00 
Overcharges on asparagus spears 834.42 


$1,531.42 


The facts should be published. 


ORDER 

Within 30 days from the date hereof,.respondents shall pay 
to complainant, as reparation, $1,531.42, with interest thereon 
at the rate of 5 per cent pef annum from January 1, 1947, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 3042) 


Ecco PACKING COMPANY v. BARFIELD & COMPANY and RIEs, 
MuNoz & ANTUN Corp. PACA Doc. No. 4972. Decided Jan- 
uary 23, 1952. 


Principal and Agent—Liability of Broker—Failure of Broker 
to Pay for Loss Sustained by Seller 


Where the evidence shows that the broker led complainant-seller to believe 
a contract had been negotiated with the purchaser for the sale of the 
frozen apricots in question, that shipment was made by the seller upon 
the basis of the broker’s order but the apricots were rejected by respond- 
ent-purchaser, and that no contract of sale actually existed between 
the seller and the purchaser, held, the broker is responsible for the loss 
and reparation should be awarded to complainant against the broker. 


Measure of Damages Based on Rejection of 
Commodity through Error of Broker 


Where the seller delivered frozen apricots in accordance with the broker’s 
instructions, but the merchandise had not been ordered and was rejected 
by the purchaser, and it was held or taken for storage charges, the 
seller is entitled to damages from the broker in the amount of contract 
price, plus prepaid freight and other charges. 


Mr. Homer B. Splawn, of Yakima, Washington, for complainant. Barfield 
& Company, of Northumberland, Pennsylvania, respondent, pro se. 
Messrs. Schwartz & Miller, of New York, New York, for respondent, 
Ries, Munoz & Antun Corp. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was received June 26, 1947. Formal 
complaints were filed January 27 and 30, 1948. The complaint 
filed January 27, 1948, alleges an unlawful rejection by Barfield 
& Company (hereinafter referred to as Barfield) of 100 cases 
of plums shipped by complainant, and damages are claimed, in 
the alternative, against respondent-broker, Ries, Munoz and 
Antun Corp. (hereinafter referred to as Ries) in the amount of 
$201.40. The complaint filed January 30, 1948, alleges an un- 
lawful rejection by Barfield of 750 cases of apricots shipped by 
complainant, and damages are claimed, in the alternative, against 
respondent-broker in the amount of $1,912.30. 

The Regulatory Division of the Fruit and Vegetable Branch - 
made an investigation and a copy of its report thereon was 
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served by registered mail on complainant’s attorney on May 11, 
1948. Complainant filed an answer to the report of investigation 
on May 25, 1948. On May 10 and 11, 1948, copies of the report 
of investigation and the formal complaints were served, by 
registered mail, respectively, on Ries and Barfield. 

Respondent Ries filed answers on June 16 and July 1, 1948, 
denying generally the allegations of the complaints, although 
admitting that it did order 100 cases of plums and did issue 
shipping instructions thereon to complainant. No answer was 
filed by respondent Barfield. A hearing was held at New York 
City on September 27 and October 2, 1950. The only witness to 
appear and testify was Max Ries, President of Ries, Munoz & 
Antun Corp., who was represented by counsel. No appearances 
were made in behalf of complainant or the respondent Barfield. 
The deposition testimony of six witnesses was received in evi- 
dence for complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, Arthur R. Evans, trading as 
Ecco Packing Company, whose address is P.O. Box 67, Sunny- 


side, Washington. — 

2. Respondent, Robert E. Barfield, Jr., is an individual trading 
as Barfield & Company, whose address was 820 North 7th 
Street, Sunbury, Pennsylvania. At the time of the transaction 
involved herein, this respondent was not licensed, but was sub- 
ject to license under the act. Respondent obtained a license on 
September 27, 1946, and paid arrearage for the period July 
1945 through September 1946. On November 12, 1947, a license 
was issued to Barfield & Company, Incorporated. The Depart- 
ment was informed in writing on November 21, 1947, that the 
corporation would not assume the assets and liabilities of re- 
spondent. 

3. Respondent, Ries, Munoz & Antun Corp., is a corporation 
whose address is 105 Hudson Street, New York 13, New York. 
At the time of the transaction involved herein, this respondent 
was licensed under the act. 

4. On or about October 9, 1946, contemplating a shipment in 
the course of interstate commerce, complainant sold to respond- 
ent Barfield 100 30-pound cases (3,000 pounds) of frozen plums 
at a price of $0.105 per pound, or a total of $315, f.o.b. shipping 
point. The contract between the parties was negotiated by res- 
pondent Ries, which acted as broker in the transaction. 

5. On or about October 19, 1946, complainant shipped from 
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Sunnyside, Washington, to the Morton Cold Storage Company, 
Morton, New York, car PFE 64813 containing, among other 
frozen fruits and berries, 3,000 pounds of frozen plums which 
met the requirements of the contract entered into by complain- 
ant and Barfield & Company. 

6. Upon arrival at destination, respondent Barfield refused to 
accept the shipment of plums. Thereafter, complainant resold 
the plums for respondents’ account and realized net proceeds 
of $157.96. There is now due and owing to the complainant from 
respondent, Barfield & Company, the difference between the 
agreed purchase price of the plums, $315.00, plus freight and 
other charges totalling $44.00, or $359.00, and the resale pro- 
ceeds, $157.96, or a total of $201.04, no part of which has been 
paid. 

7. On or about October 19, 1946, in the course of interstate 
commerce, complainant shipped from Sunnyside, Washington, 
to the Morton Cold Storage Company, Morton, New York, car 
PFE 64813 containing, among other frozen fruits and berries, 
750 cases 24/16 (1500 dozen packages) of frozen apricots. On 
the same day, complainant invoiced respondent, Barfield & Com- 
pany, for the apricots in the amount of $3,150, plus freight and 
other charges totalling $304.54, or a grand total of $3,454.54. 

8.°Respondent, Barfield & Company, did not contract, either 
directly with complainant or through respondent broker, Ries, 
Munoz & Antun Corp., for the purchase of 1500 dozen packages 
of frozen apricots from complainant. 

9. Respondent Ries issued an order for the shipment of 1500 
dozen packages of frozen apricots for the account of Barfield 
& Company, upon the basis of which order the apricots described 
in Finding of Fact 7 above were shipped. 

10. Respondent Barfield refused to accept the 1500 dozen pack- 
ages of frozen apricots. Thereafter, complainant resold the 
apricots for respondents’ account and realized net proceeds of 
$1,542.24. The damages sustained by complainant on this ship- 
ment is the difference between the contract price and charges 
paid by complainant, totalling $3,454.54, and the resale proceeds 
of $1,542,24, or $1,912.30. 

11. Informal complaints were filed within nine months after 
the cause of action accrued. 










































CONCLUSIONS 


At the time of service of the two formal complaints upon it, : 
Barfield was notified in writing that answers to the complaints © 
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should be filed within 20 days thereafter and that, in accordance 
with § 47.8(c.) of the rules of practice, failure to file an answer 
would constitute a waiver of hearing and an admission of the 
facts alleged in the complaints. Barfield, however, failed to file 
an answer. In the disposition of this proceeding, consideration 
is given to the constructive admissions arising from Barfield’s 
failure to answer, as well as to the other evidence of record. 

Complainant has alleged that it received a shipping instruction 
or an order from Ries for the frozen plums and apricots in ques- 
tion to be shipped to Barfield. The complaints are each in the 
alternative; that is, complainant alleges that if Barfield did not 
order the goods, then Ries is liable for the losses sustained. 
Each complaint contains further allegations as to the shipment 
of goods meeting contract requirements, tender of delivery and 
rejection by Barfield, resale by complainant, and resultant dam- 
ages sustained by complainant. By its failure to file an answer, 
respondent Barfield has constructively admitted all facts alleged 
by complainant. It will be noted that such facts do not include 
a specific allegation that Barfield ordered the goods. 

With respect to the shipment of plums, the testimony of Max 
Ries, who appeared and testified for respondent Ries, supports 
a finding that Barfield ordered the plums and that shipping 
instructions to cover this produce were transmitted to complain- 
ant by Ries. There is no difficulty with respect to the proof of 
the terms of sale, shipment of goods complying with the con- 
tract, tender of delivery and rejection, resale by complainant, 
and the amount of loss sustained by complainant on this ship- 
ment. We conclude that Barfield’s rejection of the plums was 
without reasonable cause and in violation of the act. 

The situation with respect to frozen apricots is different. At 
the hearing Max Ries, the only witness to appear and testify, 
failed to testify as to whether Barfield had placed an order with 
respondent Ries for the apricots. Max Ries did testify that ship- 
ping instructions were never given to Ecco by Ries to ship the 
apricots in question to Barfield. H.R. p. 8. From the testimony 
arise two primary questions for our consideration. First, did 
there exist a contract between respondent Barfield and Ecco 
which had been negotiated by Ries; and second, if there was no 
such contract, did Ries nevertheless represent to Ecco that there 
did exist such contract and authorize shipment. 

As to whether or not Barfield ordered the frozen apricots, 
there is little pertinent evidence in the record. Ries did not 
testify with respect to this point at the hearing. In a letter ad- 
dressed to the New York office of the Department on August 1, 
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1947, a copy of which is contained in the formal investigation 
report, Barfield states as follows: 
“If this firm [Ecco Packing Company] can show us where 
we ordered the merchandise we would naturally feel obli- 
gated to accept it, but no where in our files can we find where 
we contracted with Ecco Packing Company for any mer- 
chandise whatsoever.” 

As previously pointed out, Barfield’s constructive admissions 
do not include an admission that this company ordered the apri- 
cots. We think the evidence is insufficient to show, and we there- 
fore conclude, that Barfield did not order the apricots. It follows 
there was no contract of sale between Barfield and Ecco. 

As to the authorization or other basis upon which Ecco made 
the shipment in controversy to Barfield, the record contains the 
sworn allegation of Arthur R. Evans to the effect that on or 
about September 11, 1946, complainant received an “order” from 
respondent Ries for the merchandise. It is stated that the order 
was in the form of a teletype message reading, in part, as fol- 
lows: 


“RIES MUNOZ ANTUN New York 
Is Jack Sexton there 


Jack this is HENSELEIT 


I GIC cots 1000 24/16 and 625 3/10 
2 LANGAN 
2 KAB LANGAN .. . 
FF Syracuse 100 24/16 and 100 3/10 
Brighton 50 24/16 
S Ce i 
BOB WHITE 
4. ‘ . ; 
5 BARFIELD 750 24/16 and 100 30 lbs. 


Thks for this info” 


The original message was not introduced in evidence by com- 
plainant. From the excerpts quoted, it appears the “order” relied 
upon by Ecco was a teletype message sent by Ries to Jack Sex- 
ton, and referred in some unexplained manner to Ecco. 

Ries’ denial at the hearing that shipping instructions had 
ever been issued to Ecco seems at first glance to contradict com- 
plainant’s allegations. Upon closer scrutiny, however, it appears 
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this may not necessarily be so. Neither complainant nor Ries 
has submitted evidence in satisfactory detail in this particular 
proceeding to show the background negotiations, working agree- 
ment, or operating procedures existing between Ecco and Ries. 
The record does not show clearly just what orders, confirmations, 
shipping instructions, or other communications customarily were 
issued and which constituted the authority or basis for making a 
shipment. However, we do find that Ries was to handle practically 
the entire 1946 pack for complainant and for Ecco Frozen 
Foods Company, Longview, Washington, a related company; that 
is, as broker for the Ecco companies, Ries was to sell all the com- 
panies’ 1946 pack meeting the requirements of Ries’ customers. 
It further appears that Jack Sexton was employed by Ries to 
inspect the various lots being packed by the Ecco companies 
and to approve each pack before it was labelled and shipped. 
In his deposition, which constitutes a part of the hearing 
record, Charles H. Evans stated as follows: 
“Sometime in the early part of May, 1946, he [Jack Sexton] 
was brought in there by Ries, Munoz & Antun, New York, 
as quality control man and general supervisor . . . with 
direct instructions to and full authority to control that pack 
completely. We took our orders directly, all of our men were 
subject to his orders on anything relating to the quality of 
the product . . . he was responsible for the quality that we 
were shipping out... ” 
See also page 3 of the deposition of Mrs. Eula Evans to the ef- 
fect that Sexton acted as quality control man for both companies. 
The deposition of Jack Holwege, bonded warehouseman for 
the Ecco Frozen Foods Company, throws additional light upon 
Sexton’s activities. Holwege testified under oath that he had 
been instructed never to ship anything that had not been okayed 
by Sexton. He stated further: 


“as I said before, I was instructed by him [Sexton] not to 
ship anything until he had okayed it, until he had received 
—usually he received all of his orders by the teletype, and 
I know on several occasions that he was late in receiving 
his teletype instructions and the warehouse would be full 
and overflowing, waiting for him to receive his instructions 
to ship, cause I wasn’t allowed to ship anything. I wasn’t 
allowed to put anything in a car or order a car until he had 
told me to do so,.. .” 


We note that respondent Ries did not deny or offer evidence 
to disprove any of complainant’s deposition evidence quoted 
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above. Further, the testimony of Jack Sexton was not introduced 
in this proceeding. We also note from the record that at the 
hearing the presiding officer attempted repeatedly to obtain from 
Ries a clarification of the situation and some explanation of the 
teletype message relied upon by complainant. The testimony of 
Ries, however, was evasive, if not misleading. The hearing was 
adjourned Wednesday, September 27, 1950, until Monday, Oc- 
tober 2, 1950, to permit Ries to locate certain documentary evi- 
dence requested by the presiding officer. Respondent Ries, how- 
ever, was unable to locate the documents in question and conse- 
quently they are not a part of the record herein. 

From the evidence which has been introduced in this case, 
however, it appears that shipments actually were being made 
pursuant to current teletype messages sent by Ries to Sexton, 
Ries’ employee. The fact that Ecco thereafter may or may not 
have received written “shipping instructions” through the mails 
from Ries appears to have little significance. Likewise, we ques- 
tion the significance of Ries’ testimony to the effect that no 
“order” for the apricots was issued to Ecco, because it appears 
that it was customary for Ries, to issue the “orders” to Sexton, 
rather than directly to Ecco. While complainant has made a weak 
presentation of its contentions, particularly with respect to the 
teletype message, respondent Ries had an opportunity at the 
hearing to explain the alleged teletype order or to deny its ex- 
istence, and failed to do either. Upon the record we conclude 
that Ries did issue the teletype order in question; that Ecco 
thereby was led to believe that Ries had negotiated a contract for 
the apricots with respondent Barfield; that the shipment in con- 
troversy was made in reliance upon the order from Ries; that 
complainant sustained damages by reason of the issuance of the 
order by Ries, and that Ries is therefore responsible for the loss. 
Ries’ failure to pay complainant for the loss on the apricots is a 
violation of section 2 of the act. 

The remaining question concerns the proper amount of dam- 
ages. With respect to the plums the purchase price was $315. 
Complainant prepaid freight, salt, icing charges, etc., of $44 
on this shipment, making a total of $359. Complainant resold 
the plums for net proceeds of $157.96, leaving a net loss of 
$201.04. This is the amount of damages sustained by complainant 
on the shipment of plums. The purchase price of apricots was 
$3,150. Complainant prepaid $304.54 for freight, salt, icing 
charges, etc., on the shipment, making a total sum of $3,454.54. 
The apricots were resold by complainant for net proceeds of. 
$1,542.24. The difference between these two amounts, $1,912.30," 
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is the amount of complainant’s damages in connection with this 
shipment. Reparation should be awarded to complainant against 
respondent Barfield for $201.04, plus interest. Reparation should 
be awarded to complainant against respondent Ries for $1,912.30, 
plus interest. The facts and circumstances as set forth herein 
should be published. 


ORDER 


Within 30 days from the date hereof respondent Barfield and 
Company shall pay to complainant, as reparation, $201.04, plus 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1946, until paid. 

Within 30 days from the date hereof respondent Ries, Munoz 
& Antun Corporation shall pay to complainant, as reparation, 
$1,912.30, plus interest thereon at the rate of 5 percent per an- 
num from November 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3043) 


Ecco PACKING COMPANY v. BRIGHTON FREEZER & LOCKER Co. 
and RIES, MUNoz & ANTUN CorP. PACA Doc. No. 4982. De- 
cided January 23, 1952. 


Principal and Agent—Liability of Broker—Failure of 
Broker to Pay for Loss Sustained by Seller 


Where the evidence shows that the broker led complainant-seller to believe 
a contract had been negotiated with the purchaser for the sale of the 
frozen apricots in question, that shipment was made by the seller upon 
the basis of the broker’s order but the apricots were rejected by re- 
spondent-purchaser, and that no contract of sale actually existed be- 
tween the seller and the purchaser, held, the broker is responsible for 
the loss and reparation should be awarded to complainant against the 


broker. 


Measure of Damages Based on Rejection of 
Commodity through Error of Broker 


Where the seller delivered frozen apricots in accordance with the broker’s 
instructions, but the merchandise had not been ordered and was re- 
jected by the purchaser, and it was held or taken for storage charges, 
the seller is entitled to damages from the broker in the amount of con- 
tract price, plus prepaid freight and other charges. 
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Mr. Homer B. Spiawn, of Yakima, Washington, for complainant. Brighton 
Freezer & Locker Co., of Rochester, New York, respondent, pro se. 
Messrs, Schwartz & Miller, of New York, for respondent, Ries, Munoz 
& Antun Corp. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was filed with the Department on June 
26, 1947. Formal complaint was filed January 30, 1948, alleging 
wrongful rejection of 50 cases of apricots shipped by complain- 
ant, Ecco Packing Company (hereinafter referred to as Ecco), 
to respondent, Brighton Freezer & Locker Co. (hereinafter re- 
ferred to as Brighton). Complainant seeks damages, in the al- 
ternative, from respondent-broker, Ries, Munoz & Antun Corp. 
(hereinafter referred to as Ries), in the amount of $229.98. 

The Regulatory Division of the Fruit and Vegetable Branch 
conducted an investigation and a copy of its report thereon was 
served by registered mail on complainant on May 10, 1948. Com- 
plainant filed an answer to the report of investigation on May 
24, 1948. On May 1 and 7, 1948, copies of the report of investiga- 
tion and the formal complaint were served by registered mail, 
respectively, on Ries and Brighton. 

Respondent Brighton filed an answer to the complaint on May 
15, 1948, averring that it had never heard of the Ecco Packing 
Company and had never ordered any merchandise, through any 
broker, from complainant. On July 1, 1948, respondent Ries filed 
an answer admitting that it had received an order for 50 cases 
of apricots from the Brighton Freezer & Locker Co., but because 
of complainant’s failure to fill the order, same was cancelled and 
no shipping instructions were furnished complainant. 

A-hearing was held at New York City on October 2, 1950. 
Max Ries, President of Ries, Munoz & Antun Corp., was the only 
witness to appear and testify. He was represented by counsel. 
There were introduced in evidence the deposition testimony of 
six witnesses for complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, Arthur R. Evans, trading in 
the name of Ecco Packing Company, whose address is P. O. 
Box 67, Sunnyside, Washington. 

2. Respondent, Ries, Munoz & Antun Corp., is a corporation, . 
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whose address is 105 Hudson Street, New York 13, New York. 
At the time of the transaction involved herein, respondent was 
licensed to do business under the act. 

3. Respondent Brighton is an individual, H. W. Brigham 
doing business as Brighton Freezer & Locker Co., whose address 
is 53 Canterbury Road, Rochester, New York. At the time of the 
transaction in question, this respondent was not licensed to do 
business under the act, but was subject to license. In September 
1948 respondent paid $31.67 to cover arrearage dating back to 
July 1946, and license fee for one year. 

4. On or about October 19, 1946, in the course of interstate 
commerce, complainant shipped from Sunnyside, Washington, 
to the Morton Cold Storage Company, Morton, New York, car 
PFE 64813, containing, among other frozen fruits and berries, 
50 cases of frozen apricots. On the same day, complainant in- 
voiced respondent, Brighton Freezer & Locker Co., for the apri- 
cots in the amount of $210.00 plus freight and other charges in 
the sum of $19.98, or a total of $229.98. 

5. Respondent, Brighton Freezer & Locker Co., did not con- 
tract, either directly with complainant or through respondent 
broker, Ries, Munoz & Antun Corp., for the purchase of 50 cases 
of frozen apricots from complainant. 

6. Respondent, Ries, Munoz & Antun Corp., did order and 
furnish instructions to complainant to ship 50 cases of frozen 
apricots for the account of Brighton Freezer & Locker Co. 

7. Respondent, Brighton Freezer & Locker Co., refused to ac- 
cept the 50 cases of frozen apricots. Complainant did not there- 
after make other disposition of the fruit. The apricots were held 
or taken for storage charges. 

8. Informal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


There are two primary questions for consideration herein; 
first, did there exist a contract between respondent Brighton 
and Ecco which had been negotiated by respondent Ries, and 
second, if there was no such contract, did Ries nevertheless rep- 
resent to Ecco that there did exist such contract and authorize 
shipment. 

As to whether or not there existed a contract between Ecco 
and Brighton, there is evidence of record that Brighton placed 
an order with the broker, Ries, for the purchase of 100 dozen 
packages of apricots from complainant. On July 10, 1946, the 
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broker sent the following letter to its Buffalo, New York, rep- 
resentative, Miss Velma Lee (Ries Ex. No. 1): 


“Based on the order placed with us by BRIGHTON FREEZ- 
ERS and based on the quantities outlined in my letter to 
Brighton May 6th, we are booking for the account of Brigh- 
ton Freezers with Ecco Packing Co. 100 doz 16 oz Apricots 
onaS A P basis. As soon as we have a price we will let both 
Brighton and yourself know.” 











Max Ries, the only witness to appear and testify at the hear- 
ing, stated that “SAP” meant “subject approval price.” He also 
testified that he never received an approval on the price from 
complainant with the result that no shipping instructions were 
given to complainant. We understand Ries’ position to be that 
an agreement was negotiated which required Brighton’s ap- 
proval as to price; that no such approval was given; and there- 
fore no binding contract of purchase and sale came into exis- 
tence. In the sworn statement filed by H. W. Brigham, which 
constitutes Brighton’s answer, it is stated that this respondent 
had never heard of complainant, had never ordered anything 
from complainant through Ries, and knew nothing of the con- 
troversy. Upon the record, we find there existed no contract of 
purchase and sale between complainant and Brighton. 

As to the authorization or other basis upon which Ecco made 
the shipment in controversy to Brighton, the record contains the 
sworn allegation of Arthur R. Evans that on or about October 
19, 1946, complainant received an “order” from respondent- 
broker for the merchandise. It is stated that the order was in 
the form of a teletype message reading, in part, as follows: 


“RIES MUNOZ ANTUN NEW YORK 
IS JACK SEXTON THERE 



























JACK THIS IS HENSELEIT 





I GIC COTS 1000 24/16 AND 625 3/10 
2 LANGAN . . 
2 KAB LANGAN 

FF SYRACUSE 100 24/16 AND 100 3/10 
BRIGHTON 50 24/16 








THKS FOR THIS INFO” 
The original message was not introduced in evidence by com-. 
plainant. From the excerpts quoted, it appears the “order” relied - 
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upon by Ecco was a teletype message sent by Ries to Jack Sex- 
ton, and referred in some unexplained manner to Ecco. 

Max Ries was asked at the hearing whether he had ever issued 
any shipping instructions to complainant to ship the apricots in 
question to Brighton. Ries answered in the negative. 

' At first glance, Ries’ denial that he had ever issued any in- 
structions to Ecco to ship the apricots in question to Brighton 
seems to contradict complainant’s allegation that the apricots 
were ordered shipped. Upon closer scrutiny, however, it appears 
this may not necessarily be so. Neither complainant nor Ries has 
submitted evidence in satisfactory detail in this particular pro- 
ceeding to show the background negotiations, working agree- 
ment, or operating procedures existing between Ecco and Ries. 
The record does not show clearly just what orders, confirma- 
tions, shipping instructions, or other communications custom- 
arily were issued and which constituted the authority or basis 
for making a shipment. However, we do find that Ries was to 
handle practically the entire 1946 pack for complainant and for 
Ecco Frozen Foods Company, Longview, Washington, a related 
company; that is, as broker for the Ecco companies, Ries was 
to sell all the companies’ 1946 pack meeting the requirements of 
Ries’ customers. It: further appears that Jack Sexton was em- 
ployed by Ries to inspect the various lots being packed by the 
Ecco companies and to approve each pack before it was labelled 
and shipped. In his deposition, which constitutes a part of the 
hearing record, Charles H. Evans stated as follows: 


“Sometime in the early part of May, 1946, he [Jack Sex- 
ton] was brought in there by Ries, Munoz & Antun, New 
York, as quality control man and general supervisor... . 
with direct instructions to and full authority to control that 
pack completely. We took our orders directly, all of our men 
were subject to his orders on anything relating to the quality 
of the product . . . he was responsible for the quality that 
we were shipping out... ” 


See also page 3 of the deposition of Mr. Eula Evans to the effect 
that Sexton acted as quality control man for both companies. 
The deposition of Jack Holwege, bonded warehouseman for the 
Ecco Frozen Foods Company, throws additional light upon Sex- 
ton’s activities. Holwege testified under oath that he had been 
instructed never to ship anything that had not been okayed by 
Sexton. He stated further: 


“.. aS I said before, I was instructed by him [Sexton] not 
to ship anything until he had okayed it, until he had re- 
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ceived—usually he received all of his orders by the teletype, 
and I know on several occasions that he was late in receiv- 
ing his teletype instructions and the warehouse would be 
full and overflowing, waiting for him to receive his instruc- 
tions to ship, cause I wasn’t allowed to ship anything. I 
wasn’t allowed to put anything in a car or order a car until 
he had told me to do so,.. .” 


We note that respondent Ries did not deny or offer evidence 
to disprove any of complainant’s deposition evidence quoted 
above. Further, the testimony of Jack Sexton was not introduced 
in this proceeding. 

It appears from the above evidence that shipments actually 
were being made pursuant to current teletype messages sent by 
Ries to Sexton, Ries’ employee. The fact that Ecco thereafter 
may or may not have received written “shipping instructions” 
through the mails from Ries appears to have little significance. 

While complainant has made a weak presentation of its con- 
tentions, particularly with respect to the teletype message, re- 
spondent Ries had an opportunity at the hearing to explain the 
alleged teletype order or to deny its existence, and failed to do 
either. Upon the record, we conclude that respondent Ries did 
issue the teletype order as alleged; that Ecco thereby was led 
to believe that Ries had negotiated a contract for the apricots 
with respondent Brighton; that the shipment in controversy was 
made in reliance upon the order form Ries; that complainant 
sustained damages by reason of the issuance of the order by 
Ries; and that Ries is therefore responsible for the loss. Ries’ 
failure to pay complainant the loss incurred is a violation of 
section 2 of the act, for which reparation should be awarded 
complainant. 

The only remaining question is the proper amount of damages. 
In complainant’s sworn complaint, it is alleged that the mer- 
chandise was held or taken for storage charges, and we so con- 
clude. The amount of complainant’s damages is the contract 
price plus prepaid freight and other charges, or $229.98. 
Complainant should be awarded reparation in this amount, plus 
interest, against respondent Ries. The complaint against re- 
spondent Brighton should be dismissed. The facts should be 


published. 


ORDER 


Within 30 days from the date hereof, Ries, Munoz & Antun 
Corporation shall pay to complainant, as reparation, $229,98, 
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plus interest thereon at the rate of 5 percent per annum from 
November 1, 1946, until paid. 

The complaint against Brighton Freezer and Locker Company 
is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3044) 


Ecco PACKING Co. v. CORTLEY FROSTED Foops, INCc., and RIEs, 
Munoz & ANTUN Corp. PACA Doc. Nos. 4936 and 4937. De- 
cided January 23, 1952. 


Nominal Damages—Failure to Establish Amount of Damges— 
Rejection of Commodity without Reasonable Cause 


Where the evidence shows complainant sold and delivered to respondent- 
purchaser four carloads of frozen commodities which met contract re- 
quirements, the broker’s agent did not inspect and accept for the pur- 
chaser, the purchaser rejected the shipments, complainant resold the 
commodities but‘the evidence failed to establish the amount of dam- 
ages, and the claim against the broker is in the alternative, held, 
the rejections by respondent are in violation of the act, the respondent- 
purchaser shall pay complainant nominal damages of one dollar, and 
the complaint against respondent-broker shall be dismissed. 


Contract of Purchase and Sale—Interpretation 
of Condition as to Quality 


‘Where a purchaser wishes a certain grade or warranty, it is incumbent 
upon him to stipulate for such grade or warranty. 


Mr. Homer B. Splawn, of Yakima, Washington, for complainant. Mr. Robert 
M. Rubenstein, of New York, New York, for respondent, Cortley Frosted 
Foods, Inc. Messrs. Schwartz & Miller, of New York, New York, for 
respondent, Ries, Munoz & Antun Corp. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). It is alleged in the formal complaint filed January 9, 1948 
(PACA Docket No. 4936), that during the months of September 
and October 1946, respondent Cortley Frosted Foods, Inc., here- 
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inafter referred to as Cortley, purchased from complainant four 
carloads of frozen fruits and vegetables which were to be fit and 
proper for human consumption, with no grade specified, and that 
after inspection by the broker, acting as agent for both parties, 
merchandise meeting contract requirements was tendered for 
delivery to Cortley. It was also alleged that Cortley refused to 
accept the shipments at destination and that resale to another 
purchaser resulted in a loss to complainant of $25,348.60, for 
which amount reparation is sought. The claim has been incor- 
porated by complainant as a part of its defense in the proceeding 
brought by Cortley against complainant (PACA Docket No. 
4935). 

Cortley was served on April 2, 1948, by registered mail, with 
a copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division under date of 
March 31, 1948. A copy of the report of investigation was served 
by registered mail upon complainant on April 6, 1948. Copies 
of a Supplemental Report of Investigation dated September 19, 
1950, were served on complainant and Cortley. Complainant filed 
an answer to the report of investigation in the form of sworn 
statement dated April 17, 1948. 

Cortley filed an answer on May 10, 1948, denying generally the 
allegations of the complaint. As a separate defense and by way 
of counterclaim, Cortley incorporated by reference all the al- 
legations, exhibits, and correspondence attached to its formal 
complaint filed against Ecco Packing Co., and Ecco Frozen 
Foods Co. (hereinafter referred to as the Ecco companies), in 
a companion case bearing PACA Docket No. 4935. In that com- 
plaint, Cortley prays for reparation totalling $115,854.20, based 
upon the failure of the Ecco companies to ship various cars of 
frozen fruits and vegetables in accordance with contract terms, 
and upon complainant’s failure to remit a substantial portion 
of $20,000, which sum Cortley had advanced to the Ecco com- 
panies. 

Complainant filed a reply to Cortley’s answer and counter- 
claim on May 25, 1948. 

In its formal complaint filed January 30, 1948 (PACA Docket 
No. 4937), complainant alleges that during the months of Sep- 
tember and October 1946, after inspection, respondent Ries, 
Munoz & Antun Corp., hereinafter referred to as Ries, ordered 
four carloads of fruits and vegetables from complainant for 
Cortley. It is also alleged that Cortley refused to accept the 
shipments at destination and that resale of the merchandise to 
other purchasers resulted in complainant sustaining a loss of 
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$25,348.60, for which amount complainant seeks reparation. 
These are the same shipments involved in PACA Docket No. 
4936 (referred to above). Claim for the alleged loss is brought 
by complainant in the alternative against respondent Ries. 

Ries was served by registered mail with a copy of the formal 
complaint on April 2, 1948. Copies of the Department’s report 
of investigation dated March 31, 1948, and supplemental report 
of investigation dated September 19, 1950, were served on com- 
plainant and Ries. Complainant filed an answer to the report of 
investigation in the form of a sworn statement dated April 17, 
1948. ; ’ 

Ries filed an answer to the formal complaint on May 17, 1948, 
admitting that it ordered the merchandise on behalf of Cortley, 
but denying that such merchandise was ordered shipped by Ries 
following inspection by this respondent’s quality control man at 
shipping point. An oral hearing was requested. On June 22, 
1948, complainant filed a reply to this respondent’s answer. 

A hearing was held at New York City on September 25 and 
26, 1950. For purposes of hearing, these proceedings were con- 
solidated with two other reparation proceedings (three dockets), 
as follows: Cortley Frosted Foods, Inc. v. Ecco Packing Co. and 
Ecco Frozen Foods Co., PACA Docket No. 4935; and Ecco 
Frozen Foods Co. v. Ries, Munoz & Antun Corp., PACA Docket 
No. 4938 and Ecco Frozen Foods Co. v. Cortley Frosted Foods, 
Inc., PACA Docket No. 4939. Complainant offered no oral testi- 
mony and was not represented by counsel at the hearing. At- 
torneys appeared for Cortley and Ries. The deposition testimony 
of six witnesses was received in evidence for complainant. Six 
witnesses testified orally at the hearing, three for Cortley and 
three for Ries. 


FINDINGS OF FACT 


1. Complainant is an individual, Arthur R. Evans, trading 
under the name of Ecco Packing Co., whose address is P. O. 
Box 67, Sunnyside, Washington. At the time of the transaction 
involved herein, complainant was not licensed under the act, but 
was subject to such license. 

2. Respondent, Cortley Frosted Foods, Inc., is a corporation 
whose address is 525 West Street, New York 14, New York. At 
the time of the transactions involved herein, Cortley was not 
licensed under the act, but was subject to license. This respond- 
ent subsequently obtained a license. 


3. Respondent, Ries, Munoz & Antun Corp., is a corporation 
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whose address is 105 Hudson Street, New York 13, New York. 
At the time of the transactions involved herein, this respondent 
was licensed under the act. 


4. Sometime during the month of May 1946, Ecco Packing 
Co. (complainant herein), together with the Ecco Frozen Foods 
Co., P. O. Box 359, Longview, Washington, contemplating ship- 
ments in the course of interstate commerce, entered into a con- 
tract with respondent Ries, acting in the capacity of a broker, 
which provided for the grant by the Ecco companies to Ries of 
the exclusive right to sell all products produced, processed, or 
packaged for sale by the Ecco companies for the year 1946 and 
not already sold. In return for the broker’s efforts to promote 
the sale and to sell the projected pack of the Ecco companies, 
a specified brokerage payable to the broker was agreed upon. 
The agreement further provided that sales were to be made by 
Ries at the O.P.A. ceiling price established by the Ecco com- 
panies; that the merchandise was to be packed in standard con- 
tainers and, as far as practicable, was to be packed to conform 
with Ries’ instructions with regard to number and size of pack- 
ages; that all merchandise was to be shipped and routed in 
accordance with instructions from Ries; and that all sales were 
to be made upon the condition that payment be made against 
sight draft and bill of lading or warehouse receipt attached. This 
brokerage agreement did not require that the merchandise to be 
packed by complainant meet any particular U. S. grade or point 
score. 


5. During the month of May 1946, contemplating shipments 
in the course of interstate commerce, and through negotiations 
conducted by Ries, the Ecco companies and Cortley entered into 
a purchase and sale contract. This contract provided for the sale 
by the Ecco companies and the purchase by Cortley of various 
quantities of frozen fruits and vegetables, without specification 
as to U. S. grade or point score, which were to be packed by the 
Ecco companies in consumer size packages, generally at prices 
which were to be firm at the seller’s opening O.P.A. ceiling prices. 
Cortley agreed to advance to the Ecco companies the sum of 
$20,000, and the latter agreed to repay this amount by making 
credit allowances on each car shipped to Cortley, it being under- 
stood and guaranteed by the Ecco companies that in any event 
the entire $20,000 would be returned to Cortley no later than 
December 31, 1946. 


6. On or about the following dates, complainant received or- 
ders from Ries to ship the merchandise listed below to Cortley: 
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Date Commodity 


September 11, 1946 691 cases, 24 to a case, 16 oz. Blackberries 
262 cases, 24 to a case, 16 oz. Boysenberries 
125 cases, 24 to a case, 16 oz. Red Raspberries 
835 cases, 24 to a case, 16 oz. Apricots 
September 138, 1946 1,875 cases, 24 to a case, 16 oz. Sliced Peaches 
September 13, 1946 1,875 cases, 24 to a case, 16 oz. Sliced Peaches 
October 9, 1946 1,356 cases, 24 to a case, 16 oz. Sliced Peaches 


7. On or about the following dates, complainant shipped to 
Cortley from loading points in the State of Washington to cold 
storage warehouses designated by Cortley at Jersey City, New 
Jersey, and New York, New York, four carloads of frozen fruits 
and berries in the amounts and at the prices stated: 


Quantity Price 
Date Car No. Commodity Cases Per Dozen Total 


9/14/46 PFE 200388 Blackberries 398 $3.00 $2,388.00 
Boysenberries 265 4.25 2,252.50 
Loganberries 35 4.25 297.50 
Red Raspberries 125 5.35 1,337.50 
Apricots 902 2.10 3,788.40 
Peaches 150 2.07 621.00 


9/17/46 PFE 14452 Sliced Peaches 1,875 2.07 7,762.50 
9/20/46 PFE 76192 2 Fe 1,875 2.07 7,762.50 
10/10/46 PFE 63800 " s 1,356 2.07 5,613.84 


$31,823.74 


Complainant invoiced Cortley for the four shipments in the 
amount of $31,823.74, plus freight and other charges amounting 
to $545.52, less $4,000 advanced by’ Cortley, or a total of 
$28,369.26. 

8. Ries at no time ordered or furnished instructions to com- 
plainant to ship 35 cases of loganberries to Cortley. 


9. Some or all of the produce described in Finding of Fact 
No. 7 above was packed, labelled, and shipped by complainant 
in accordance with instructions received by complainant from 
Jack Sexton, respondent Ries’ employee. Sexton, however, was 
not authorized to accept, and did not accept, the merchandise at 
shipping point on behalf of Cortley. 


10. The frozen fruits and berries were shipped in cars PFE 
200388, PFE 14452, PFE 76192, and PFE 63800, and were of- 
ficially inspected at destination, on November 18 and 19, 1946, 
receiving grade certifications as indicated below. No inspection 
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was made of the 398 cases of blackberries unloaded from car 
PFE 200388. 


Car No. Commodity Grade 
PFE 200388 Boysenberries Lot as a whole—U. S. Grade D or Sub- 
standard 
= Loganberries U. S. Grade A or U. S. Fancy 


Score 85 points (both samples) 
. Red Raspberries U. S. Grade A or U. S. Fancy 
Score 85 points (both samples) 


" Apricots Lot as a whole—U. S. Grade D or Sub- 
standard 
- Peaches U. S. Grade B or U. S. Choice 
Score 85 points (both samples) 
PFE 76192 Sliced Peaches U. S. Grade C or U. S. Standard 
Score Range 64-78 points 
PFE 14452 Sliced Peaches U. S. Grade B or U. S. Choice 
Score Range 77 to 85 points 
PFE 63800 Sliced Peaches U. S. Grade B or U. S. Choice 


Score Range 74 to 80 points 


11. The four shipments were rejected at destination by 
Cortley. Thereafter, complainant resold the merchandise through 
North Pacific Canners and Packers, by Jason S. Kent, Graybar 
Building, New York City, to Thorman-Baum & Co., Inc., and 
Mrs. Dixon’s Products Co. 

12. As to each cause of action alleged informal complaint was 
filed within 9 months after the cause of action accrued. 


CONCLUSIONS 


The disputes between the parties in these proceedings, as well 
as the disputes between the parties in companion cases decided 
today (PACA Docket Nos. 4935, 4938, and 4939), are similar 
in that all stem from agreements entered into sometime during 
the month of May 1946 by the Ecco companies and Ries and by 
the Ecco companies and Cortley. It is believed that a brief sum- 
mary of events, as disclosed by the record, leading up to nego- 
tiation of the agreements will be helpful in understanding what 
occurred thereafter, and will likewise be of assistance in for- 
mulating conclusions to be reached in this and the companion 
proceedings. 

Complainant, Arthur R. Evans, first became acquainted with 
Max Ries, of respondent brokerage corporation, in 1945 as a 
result of the latter’s co-brokerage arrangement with one Conrad 
of Seattle Frozen Foods. At that time the Ecco companies held 
a 5-year contract with Seattle Frozen Foods to cover the hand- 
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ling of 100 percent of the Ecco companies’ entire production. 
Early in 1946, Seattle Frozen Foods became involved in financial 
difficulties and was taken over by the National Bank of Wash- 
ington. Thereafter, the Ecco companies terminated their contract 
with Seattle Frozen Foods and entered into an agreement with 
‘Ries, whereby Ries was granted the exclusive right to sell all of 
the Ecco companies’ products during the year 1946. This agree- 
ment is discussed in more detail later. 

It appears from the record that early in 1946 there was a 
large consumer demand for frozen fruits and vegetables and 
Cortley was experiencing difficulty in obtaining sufficient quan- 
tities of some items, particularly strawberries and peas. On 
March 9, 1946, Cortley contracted with Evans Canning Com- 
pany, predecessor in interest of the Ecco companies, through 
Ries, for the purchase of 5,000 dozen packages of frozen straw- 
berries, 10,000 dozen packages of frozen peas, and 6,000 dozen 
packages of frozen asparagus spears (Ex. A-1, A-2, and A-3 
attached to Cortley’s complaint in PACA Docket No. 4935). The 
agreements on the strawberries and peas were later canceled 
and superseded by contracts entered into on June 12, 1946 (Ex. 
A-6 and A-9 attached to Cortley’s complaint in PACA Docket 
No. 4935), which. called for delivery of 27,000 dozen packages 
of peas and 14,000 dozen packages of strawberries. 

Max Ries, representing respondent broker, contacted Cortley’s 
president, Henry Landau, and negotiated an arrangement where- 
by Cortley advanced the sum of $20,000 to the Ecco companies 
on June 5, 1946, it being agreed that the Ecco companies would 
repay this sum by making credit allowances on each car of mer- 
chandise shipped to Cortley. Under the arrangement, Cortley 
was to take a substantial portion of the Ecco companies’ pack 
of frozen fruits and vegetables, in addition to the strawberries 
and peas. Among other items provided for generally, and about 
which there is no dispute, are terms of sight draft against docu- 
ments; f.o.b. shipping points; to be shipped when packed; 
buyer’s brand; 1946 packed; and firm at packer’s opening, OPA 
ceiling price. 

A claim for loss on the four shipments involved herein has 
been brought by complainant against Cortley (PACA Docket 
No. 4936) and, in the alternative, against Ries (PACA Docket 
No. 4937). The claim has also been incorporated by complainant 
as a defense in the proceeding brought by Cortley against com- 
plainant (PACA Docket No. 4935). The first issue for considera- 
tion is what the sales contract required with respect to the 
quality of the merchandise to be delivered by Ecco to Cortley. 
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Complainant contends that there was no grade specified, and that 
the merchandise was required only to be fit and proper for 
human consumption. Both respondents contend that all the 
merchandise was required to be U. S. Grade B or better, with 
a point score of 84 or better. In determining the question of the 
quality of merchandise agreed to be delivered by Ecco to Cortley, 
we shall give preliminary consideration to the quality of the 
merchandise to be made available by Ecco to Ries for sale pur- 
suant to the brokerage agreement. 

The formal brokerage agreement, drafted to incorporate the 
terms of the contract, was prepared by an attorney for Ries. This 
agreement (Exhibit 15, Report of Investigation) provided that 
sales were to be made by the broker at the seller’s established 
O.P.A. ceiling price; that the merchandise was to be packed in 
standard containers and, as far as practicable, was to be packed 
to conform with the broker’s instructions with regard to num- 
ber and size of the packages; that all of the merchandise was to 
be shipped and routed in accordance with instructions from the 
broker; and that all of the sales were to be made upon the con- 
dition that payment be made against sight draft and bill of 
lading or warehouse receipt attached. It was also provided that, 
should the broker be unable to effect a sale of the merchandise 
made available by the seller, then within a certain number of 
days [to be agreed upon] the merchandise was to be sold through 
other channels by Ecco. The proposed formal brokerage agree- 
ment made no mention of grade or point score of the merchan- 
dise to be packed and made available for delivery by Ecco. A 
copy of the agreement was signed by Arthur R. Evans for the 
Ecco companies and delivered to Ries, but Ries failed or refused 
to sign and return a copy of the agreement to complainant. So far 
as appears from the record, Ries at no time complained of any 
of the terms contained in the proposed formal agreement. In- 
stead, Ries undertook the promotion and sale of complainant’s 
products, and otherwise acted as though the agreement was 
fully in effect. 

Respondents offered in evidence an affidavit executed by W. 
H. Coddington, dated June 8, 1948, at Chicago, Illinois. Codding- 
ton was a broker representing complainant on the West Coast 
and was present at the meeting in May 1946 when the agreement 
between the Ecco companies and Ries was being negotiated. This 
affidavit is to the effect that he (Coddington) and the parties 
to this proceeding “understood” that all the retail merchandise 
to be delivered by Ecco was to score 84 or better, and that all 
institutional merchandise was to score 70 or better. Respondents 
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also offered in evidence an affidavit executed by Ray Rizenthaler 
on February 17, 1949, in Atlantic County, New Jersey. This 
affidavit states that Ritzenthaler was employed as production 
manager at the Ecco plant at Sunnyside, Washington, and that 
the quality of merchandise required to be delivered by the Ecco 
companies was as stated by Coddington above. This testimony 
is not in deposition form, but was received in evidence at the 
hearing due to complainant’s failure to object to the affidavit 
form of the testimony. Other evidence of record shows that the 
Ecco companies purchased orchard run and field run fruits and 
vegetables for packing. Upon the whole record we conclude that 
the agreement entered into by complainant and Ries was as set 
forth in the written brokerage agreement described above, and 
that there was no requirement in the contract entered into by 
these parties that the produce to be packed and made available 
by Ecco for sale by Ries should meet any particular U. S. grade 
or point score standards. 

Had this merchandise been required to meet any particular 
U. S. grade standard or other quality designation then, presum- 
ably, Ries would have sold it on the basis of such grade or des- 
ignation. Where, as here, however, no such requirements were 
specified and there could be only an implied warranty of mer- 
chantability, it would seem probable that the broker would sell 
it either without any additional quality specification, or upon 
the basis of whatever grade or quality designation the particular 
lot might happen to meet when packed. We thus come to the ques- 
tion of just what additional representations or conditions as to 
quality, if any, were made a part of the contracts negotiated by 
Ries between complainant and Cortley. 

In support of its position, Cortley introduced in evidence the 
sworn testimony of its president, Henry Landau, and Max Ries, 
for the broker, as well as the sworn statements of Ray Ritzen- 
thaler and W. H. Coddington (Ries Ex. 2 and 8), referred to 
above. One part of Eccos’ evidence also may be construed as sup- 
porting the respondents’ position. Contained in the supplemental 
report of investigation dated September 19, 1950, is a statement 
made to the Department by Arthur R. Evans in which Evans in- 
dicates his confusion as to just what a point score of 84 means. 
Evans referred to a meeting in New York (during the fall of 
1946) attended by himself, Henry Landau, Max Ries, and Israel 
Hoffman, general counsel for respondent. Evans states that in 
this meeting he was asked if he did not know what the products 
were supposed to be when delivered. He answered to the effect 
that he did, and thought Sexton was grading on a Grade B, 84 
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point score. Evans states that his remarks were obtained from 
him by trickery and by his mistaken and confused belief that 
an 84 point score and B Grade were synonymous. Others present 
at the meeting denied at the hearing that Evans’ statement was 
obtained by trickery, and stated that it was made voluntarily. 
We think that this “admission” as to Arthur R. Evans’ under- 
standing of the quality of the pack being shipped to Cortley is not 
conclusive evidence of the terms of the agreement in question, 
particularly in view of contrary documentary and other evidence 
of record. 

Reference to the United States Department of Agriculture 
grade standards, as they were in effect at the time the parties 
hereto entered into the contract to sell, may be helpful. From these 
standards it will be noted that the same system of grades designa- 
tions and point scoring is not now, and was not then, in effect 
on all frozen products. For example, the following grades were 
provided for frozen strawberries: (1) “U. S. Grade A” or “U. S. 
Fancy” with a point score of not less than 85 points; (2) “U.S. 
Grade B” or “U. S. Choice” with a point score of not less than 
70 points; and (3) “U. S. Grade D” or “Substandard” (those 
which fail to meet the requirements of “U. S. Grade B” or “U.S. 
Choice”). The grades for frozen asparagus are similar. Similar 
grade designations, but with a slightly different scale of point 
scores, apply to peaches and apricots. For example, (1) “U. S. 
Grade A” or “U. S. Fancy” frozen peaches are required to score 
not less than 90 points; (2) “U. S. Grade B” or “U. S. Choice” 
frozen peaches are required to score not less than 75 points; and 
(3) “U. S. Grade C” or “U. S. Standard” are required to score 
not less than 60 points. The grades and point score for frozen 
apricots are similar to the ones for peaches. Instead of three 
grades, however, the standards for frozen peas provide four 
grades. These are: (1) “U.S. Grade A” or “U. S. Fancy,” with 
a point score of not less than 90 points; (2) “U. S. Grade B” 
or “U. 8. Extra Standard,” with a score of not less than 80 points; 
(3) “U. S. Grade C” or “U. S. Standard,” with a score of not less 
than 70 points; and (4) “U. S. Grade D” or “Substandard” 
(those which fail to meet the requirements of “U. S. Grade C’’). 
The standards for frozen whole grain corn are similar to those for 
frozen peas. 

Presumably, the purpose of specifying a grade or point score 
requirement in a contract would be to insure the delivery of 
products of a certain level or consistency of quality. From the 
above, however, it can readily be seen that one point score require- 
ment for all the products listed above would not achieve this 
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result. A score of 84 points with respect to U. S. Grade B frozen 
peas (ranging from 80 to 90 points) would be less than interme- 
diate; whereas, a point score of 84 with respect to U. S. Grade 
B frozen strawberries or asparagus (ranging from 70 to 84 
points) would be extremely high. In fact, there could not be 
a “better” Grade B point score, as respondents’ argument would 
necessarily imply. This is not to say that one specified grade and 
point score could not be agreed upon for the products listed above 
if the parties wished to make such an agreement, but this is 
pointed out for the purpose of showing the improbability that the 
parties would agree upon a specified point score requirement to 
cover the several types of products involved. It is also worthy 
of note that, at the time of these transactions, there was not in 
existence any U. S. grade standards, tentative or otherwise, for 
certain commodities which were the subject of the contract. There 
were no U. S. Grade standards for frozen sweet cherries, for 
blackberries or boysenberries. Tentative grades for frozen sweet 
cherries first became effective June 1, 1946, and tentative grades 
for various berries, including blackberries and boysenberries 
among others, first became effective August 15, 1946. 

The Ecco companies’ sales of the commodities to Cortley are 
evidenced by a series of bought notes (broker’s memoranda) 
dated June 12, 1946 (Ex. A-4 to A-9 attached to Cortley’s com- 
plaint in PACA Docket No. 4935), copies of which were sent to 
both parties by Ries and received without objection. Also, the con- 
tract was reduced to writing under date of July 18, 1946, on a 
standard contract form entitled “Pacific Northwest F.0O.B. Frozen 
Food Contract.” A partial copy of the written contract was intro- 
duced in evidence by Cortley. We note, incidentally, that the 
buyer’s original copy of this contract,.on a complete copy of the 
standard form, and bearing the signature of Arthur Evans, was 
introduced in evidence by the broker in a related case decided to- 
day (Ries Exhibit No. 1, PACA Docket No. 4983). 

In our view it is highly significant that neither the “bought 
notes” nor the written sales contract make any reference to 
U. S. grade or point score. We have held that if a purchaser 
wishes a certain grade of warranty, it is incumbent upon him 
to stipulate for such grade or warranty. United States Fruit 
Service Company v. L. D. Robinson Company and Frank S. 
Oliver & Son, 10 A.D. 542, 553. If the agreement of the parties 
contained a stipulation as to U. S. grade and point score, no satis- 
factory explanation appears as to why it was omitted from these 
documents. Upon all the evidence we conclude that the sales agree- 
ments between the Ecco companies and Cortley did not require 
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the delivery by complainant to Cortley of products meeting any 
designated U. S. grade or point score. Having so concluded, it is 
clear that the only quality requirement was an implied warranty 
by complainant that the merchandise would be merchantable. Be- 
fore proceeding with a discussion of the quality of the merchan- 
dise actually delivered by complainant, one other matter first 
must be disposed of. 

A great deal of evidence has been introduced into the record 
by all parties to prove or disprove that Sexton was the broker’s 
“quality control man,” and to show whether he “inspected and 
passed” the merchandise. On behalf of complainant there was re- 
ceived in evidence at the hearing the deposition testimony of 
six witnesses, together with testimony on cross-interrogatories 
thereto. The testimony of one of these witnesses, Hubert C. Mor- 
gan, is of no value since he admitted he did not know what Sex- 
ton’s duties were. The testimony of the remaning five witnesses, 
including that of Charles H. Evans, is to the effect that Sexton 
was the “quality control man” representing Ries, Munoz & Antun 
Corp.; that it was customary for Sexton to inspect the merchan- 
dise during the packing process, and that they observed him 
grading the products of the Ecco companies’ pack in 1946; that 
labelling and packaging was done in accordance with instruc- 
tions from Sexton; and that shipments were made in accordance 
with Sexton’s instructions. With respect to complainant’s deposi- 
tion testimony, it is noted that complainant made application to 
take the depositions of Ray Ritzenthaler and W. H. Coddington 
but such depositions were not taken. Instead, respondent offered 
the affidavits of these two witnesses in support of its comtenninen, 
as mentioned above. 

At the hearing Sexton emphatically denied that he had ever 
acted as quality control man for the broker. His testimony is cor- 
roborated by Max Ries who stated that Sexton’s duties were to 
supervise and expedite the shipment of the packaged merchan- 
dise, obtain private labels, forward messages, obtain approval, 
and generally to keep the broker informed of what was going on. 
According to Ries, Sexton’s most important duty was to see that 
there was no diversion of merchandise away from customers 
with whom contracts had been made to sell the commodities at 
O.P.A. prices. Further corroboration of Sexton’s testimony is 
to be found in the sworn statements of Ritzenthaler and Codding- 
ton (Ries’ Ex. 2 and 8). Ritzenthaler definitely states that Sexton 
did not perform the functions or duties of a quality control man. 
Coddington not only says that the statement of Arthur Evans 
concerning Sexton acting as quality control man is absolutely 
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false and untrue, but states that it was physically impossible for 
Sexton to examine the merchandise because he lived in Albany, 
Oregon, and complainant’s packing plants were hundreds of miles 
away in Sunnyside and Longview, Washington. According to 
Coddington, Arthur Evans seldom permitted Sexton to inspect 
any of the merchandise being packed at the two plants. 

The preponderance of the evidence indicates to us that Sex- 
ton’s duties were, generally, to inspect if not to test the produce 
being packed, direct the packaging and labelling thereof, and to 
expedite and direct shipments thereof. It appears that certain of 
the broker’s customers had priority over other of the broker’s 
customers on the available merchandise, and that an attempt 
was being made by the broker to channel to its different cus- 
tomers merchandise meeting their various demands. Whether 
or not Sexton was called by the parties a “quality control man,” 
we are convinced from the record that he was not authorized 
to inspect and accept the merchandise on behalf of Cortley, and 
that his actions did not constitute such inspection or acceptance. 

Cortley denied ordering any loganberries, boysenberries, or red 
raspberries from complainant. With the exception of longan- 
berries, it appears from the record that Cortley ordered all the 
other commodities enumerated in the complaint. The broker tes- 
tified (T. p. 100 and 101) that he authorized complainant to ship 
the merchandise to Cortley. There is no evidence that Cortley 
ever ordered loganberries from complainant. As a matter of fact, 
the shipping instruction (Ex. 1 attached to complaint) upon which 
complainant relies as containing final and written embodiment 
of the order initiated by Cortley makes no reference whatever 
to loganberries. It is unnecessary, therefore, to give further con- 
sideration to the joganberries. 

The merchandise was inspected at destination on November 18 
and 19, 1946, upon application made by complainant. Actually, 
no inspection was made of the 398 cases of blackberries unloaded 
from car PFE 200388. Notwithstanding the length of time which 
elapsed between the dates of arrival of the shipments and the 
dates of inspections (from 314 to 6 weeks), the certificates reveal 
that certain of the commodities graded well above minimum 
contract requirements. For example, the peaches were certified to 
be U. S. Grade B or U. S. Choice, with a score of 87 or 89 points, 
and the red raspberries were found to be U. S. Grade A or U.S... 
Fancy, with a score of 85 points. The lowest grade certified for 
any of the merchandise in these shipments was “U. S. Grade D, 
or substandard.” However, even this merchandise was merchant- 
able, and therefore met contract requirements. 
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It is alleged in the complaint that the merchandise was resold 
to other parties following respondent’s rejection of the shipments, 
with complainant suffering damages totalling $25,348.60. Not one 
iota of evidence was offered by complainant to prove the alleged 
damages. Having failed to prove the value of the merchandise, 
as determined by actual resales, or to offer evidence to show 
when the resales were made, to whom made and the prevailing 
market prices on the dates of such resales, complainant is entitled 
to nominal damages only and it is so concluded. 

Cortley’s rejections of the four shipments were without reason- 
able cause and in violation of section 2 of the act. Complainant 
should be awarded nominal damages against this respondent. 
Reparation should be awarded Cortley on its counterclaim, as 
more fully set forth in PACA Docket No. 4935, decided today. 
Our findings and conclusions in that order was incorporated 
herein by reference. 

The final question concerns complainant’s claim against Ries. 
This is expressed in its allegation that “Jack Sexton, quality con- 
trol man and agent” at shipping point for the broker, “inspected 
and passed the commodities contained in the . . . shipments as 
being in conformance with said buyer’s [Cortley’s] orders; that 
complainant relied upon said agent in such matters, which was 
well known to respondent and part of the understanding and 
agreement between the parties .. .” This claim against Ries is in 
the alternative and based on the theory that Ries informed com- 
plainant that certain contracts had been made with respondent 
Cortley; that Ries undertook responsibility for deciding whether 
certain commodities being packed would comply with contract 
commitments to Cortley ; and, in the event it should be established 
that Cortley did not order the commodities or the commodities 
did not comply with such contracts, then respondent Ries is liable 
for resulting damages. For the reasons stated above, the answer 
to complainant’s contentions respecting respondent Ries is that 
the commodities in question were ordered by Cortley and were 
in compliance with Cortley’s contracts. Accordingly, the complaint 
against respondent Ries should be dismissed. 

The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent Cortley 
shall pay to complainant the sum of $1, as nominal damages. 

Reparation is awarded respondent Cortley on its counterclaim 
as more fully set forth in PACA Docket No. 4935, decided today, 
and incorporated herein by reference. 





126 PERISHABLE AGRI. COMMODITIES ACT 
Cite as 11 A.D. 126 


The complaint against respondent Ries is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3045) 


Ecco FROZEN Foops Co., v. CORTLEY FROSTED Foops INC., and 
RIES, MUNoz & ANTUN Corp. PACA Doc. Nos. 4938 and 4939. 
Decided January 23, 1952. 


Nominal Damages—Failure to Establish Amount of Damages— 
Rejection of Commodity without Reasonable Cause 


Where the evidence shows complainant sold and delivered to respondent- 
purchaser four carloads of frozen commodities which met contract re- 
quirements, the broker’s agent did not inspect and accept for the pur- 
chaser, the purchaser rejected the shipments, complainant canned and 
resold the commodities but the evidence failed to establish the amount of 
damages, and the claim against the broker is in the alternative, held, 
the rejections by respondent-purchaser are in violation of the act, re- 
spondent-purchaser shall pay complainant nominal damages of one dol- 
lar, and the complaint against respondent-broker shall be dismissed. 


Contract of Purchase and Sale—Interpretation 
of Condition as to Quality 


Where a purchaser wishes a certain grade or warranty, it is incumbent 
upon him to stipulate for such grade or warranty. 


Mr. Homer B. Splawn, of Yakima, Washington, for complainant. Messrs. 
Schwartz & Miller, of New York, New York, for respondent, Ries, 
Munoz & Antun Corp. Mr. Robert M. Rubenstein, of New York, New 
York, for respondent, Cortley Frosted Foods, Inc. Mr. James A. O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). It is alleged in the formal complaint filed January 30, 1948 
(PACA Docket No. 4939), that during the months of August 
and September 1946, respondent Cortley Frosted Foods, Inc., 
hereinafter referred to as Cortley, purchased from complainant 
four carloads of frozen fruits and vegetables which were to be fit 
and proper for human consumption, with no grade specified, and 
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that after inspection by the broker, acting as agent for both par- 
ties, merchandise meeting contract requirements was tendered 
for delivery to Cortley. It is also alleged that following Cortley’s 
refusal to accept the shipments at destination, the commodities 
were shipped back to Longview, Washington, and after being can- 
ned were resold, with complainant sustaining a loss of $21,106.55 
on such resale. This claim has been incorporated by complainant 
as a part of its defense in the proceeding brought by Cortley 
against complainant (PACA Docket No. 4935). 

Cortley was served on April 2, 1948, by registered mail, with 
a copy of the formal complaint and a copy of the report of inves- 
tigation prepared by the Regulatory Division under date of 
March 31, 1948. A copy of the report of investigation was served 
by registered mail upon complainant on April 6, 1948. Copies of 
a supplemental report of investigation, dated September 19, 1950, 
were served on complainant and Cortley. Complainant filed an 
answer to the report of investigation in the form of a sworn 
statement dated April 17, 1948. 

Cortley filed an answer on May 10, 1948, denying generally 
the allegations of the complaint. As a separate defense and by 
way of counterclaim, respondent Cortley incorporated by refer- 
ence all the allegations, exhibits and correspondence attached to 
its formal complaint filed against Ecco Packing Co., and Ecco 
Frozen Foods Co. (hereinafter referred to as the Ecco compa- 
nies), in companion case bearing PACA Docket No. 4935. In 
that complaint, Cortley prays for reparation totalling $115,- 
854.20, based upon the failure of the Ecco companies to ship 
various cars of frozen fruits and vegetables in accordance with 
contract terms, and upon complainant’s failure to remit a sub- 
stantial portion of $20,000, which sum Cortley had advanced to 
the Ecco companies. 

Complainant filed a reply to Cortley’s answer and counterclaim 
on May 25, 1948. 

It is alleged in the formal complaint filed January 30, 1948 
(PACA Docket No. 4938), that during the months of August and 
September 1946, after inspection, respondent Ries, Munoz & 
Antun Corp., hereinafter referred to as Ries, ordered four car- 
loads of fruits and vegetables from complainant for Cortley. It 
is also alleged that Cortley refused to accept the shipments at 
destination; that following Cortley’s refusal to accept the ship- 
ments at destination, the commodities were shipped back to Long- 
view, Washington; and that after being canned, were resold, 
with complainant sustaining a loss of $21,106.55. These are the 
same shipments involved in PACA Docket No. 49389 (referred to 
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above.) Claim for the alleged loss is brought by complainant in 
the alternative against respondent Ries. 

Ries was served by registered mail with a copy of the formal 
complaint on April 2, 1948. Copies of the Department’s report of 
investigation dated March 31, 1948, and supplemental report of 
-investigation dated September 19, 1950, were served on com- 
plainant and Ries. Complainant filed an answer to the report of 
investigation in the form of a sworn statement dated April 17, 
1948. 

Ries filed an answer to the formal complaint on May 17, 1948, 
admitting that it ordered the merchandise on behalf of Cortley, 
but denying that such merchandise was ordered shipped by Ries 
following inspection by this respondent’s quality control man at 
shipping point. An oral hearing was requested. On June 22, 
1948, complainant filed a reply to this respondent’s answer. 

A hearing was held at New York City on September 25 and 26, 
1950. For purposes of hearing, these proceedings were conso- 
lidated with two other reparation proceedings (three dockets), 
as follows: Cortley Frosted Foods, Inc. v. Ecco Packing Co. and 
Ecco Frozen Foods Co., PACA Docket No. 4935; and Ecco Pack- 
ing Co. v. Cortley Frosted Foods, Inc., PACA Docket No. 4936 


and Ecco Packing Co. v. Ries, Munoz & Antun Corp., PACA Doc- 
ket No. 4937. Complainant offered no oral testimony and was not 
represented by counsel at the hearing. Attorneys appeared for 
Cortley and Ries. The deposition testimony of six witnesses was 
received in evidence for complainant. Six witnesses testified orally 
at the hearing, three for Cortley and three for Ries. 


FINDINGS OF FACT 


1. Complainant, Ecco Frozen Foods Co., is a corporation whose 
address is P. O. Box 359, Longview, Washington. At the time 
of the transactions involved herein, complainant was not licensed, 
but was subject to license under the act. Complainant subse- 
quently obtained a license. 

2. Respondent, Cortley Frosted Foods, Inc., is a corporation 
whose address is 525 West Street, New York 14, New York. At 
the time of the transactions involved herein, Cortley was not 
licensed under the act, but was subject to license. This respondent 
subsequently obtained a license. 

8. Respondent, Ries, Munoz & Antun Corp., is a corporation 
whose address is 105 Hudson Street, New York 13, New York. 
At the time of the transactions involved herein, this respondent 
was licensed under the act. 

4. Sometime during the month of May 1946, Ecco Frozen 
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Foods Co. (complainant herein), together with the Ecco Packing 
Co., P. O. Box 67, Sunnyside, Washington, contemplating ship- 
ments in the course of interstate commerce, entered into a 
contract with respondent Ries, acting in the capacity of a broker, 
which provided for the grant by the Ecco companies to Ries of 
the exclusive right to sell all products produced, processed, or 
packaged for sale by the Ecco companies for the year 1946 and 
not already sold. In return for the broker’s efforts to promote the 
sale and to sell the projected pack of the Ecco companies, a spe- 
cified brokerage payable to the broker was agreed upon. The 
agreement further provided that sales were to be made by Ries at 
the O.P.A. ceiling price established by the Ecco companies; that 
the merchandise was to be packed in standard containers and, 
as far as practicable, was to be packed to conform with Ries’ in- 
structions with regard to number and size of packages; that all 
merchandise was to be shipped and routed in accordance with in- 
structions from Ries; and that all sales were to be made upon 
the condition that payment be made against sight draft and bill 
of lading or warehouse receipt attached. This brokerage agree- 
ment did not require that the merchandise to be packed by com- 
plainant meet any particular U. S. grade or point score. 

5. During the month of May 1946, contemplating shipments in 
the course of interstate commerce, and through negotiations con- 
ducted by Ries, the Ecco companies and Cortley entered into a 
purchase and sale contract. This contract provided for the sale 
by the Ecco companies and the purchase by Cortley of various 
quantities of frozen fruits and vegetables, without specification as 
to U. S. grade or point score, which were to be packed by the 
Ecco companies in consumer size packages, generally at prices 
which were to be firm at the seller’s opening O.P.A. ceiling prices. 
Cortley agreed to advance to the Ecco companies the sum of 
$20,000, and the latter agreed to repay this amount by making 
credit allowances on each car shipped to Cortley, it being under- 
stood and guaranteed by the Ecco companies that in any event 
the entire $20.000 would be returned to Cortley no later than 
December 31, 1946. 

6. On or about the following dates, complainant received or- 
ders from Ries to ship the merchandise listed below to Cortley. 


Date Commodity 


August 20, 1946 1,165 cases, 24 to a case, 16 oz. Apricot Halves 
635 cases, 24 to a case, 16 oz. Blackberries 
August 20, 1946 1,800 cases, 24 to a case, 16 oz. Blackberries 
August 20, 1946 1,800 cases, 24 to a case, 16 oz. Blackberries 
September 24, 1946 500 cases, 24 to a case, 12 oz. Cut.Corn 
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7. On or about the following dates, complainant shipped to 
Cortley from loading points in the State of Washington to cold 
storage warehouses designated by Cortley at Chicago, Illinois, 
and Jersey City, New Jersey, four carloads of frozen fruits and 
vegetables which met contract specifications and which were in 
the amounts and at the prices stated: 

Quantity Price 
Date Car No. Commodity Cases Per Dozen Total 


8-21-46 GARX 9990 Apricot Halves 1,165 $2.00 $ 4,660 
Blackberries 635 3.00 8,810 


8,470 
URTX 89045 Blackberries 1,800 3.00 10,800 
NRC _ 736 Blackberries 1,800 3.00 10,800 
PFE 200450 Cut Corn 500 1.85 1,850 


$31,920 


Complainant invoiced Cortley for the four shipments in the 
amount of $31,920, plus freight on the cut corn, $158, less $3,000 
advanced by Cortley, or a total of $29,078. 

8. Some or all of the produce described in Finding 7 above 
was packaged, labelled, and shipped by complainant in accord- 
ance with instructions received by complainant from Jack Sex- 
ton, respondent Ries’ employee. Sexton, however, was not author- 
ized to accept, and did not accept, the merchandise at shipping 
point on behalf of Cortley. 

9. The four shipments were rejected at destination by Cortley. 
Thereafter, complainant caused the merchandise to be shipped to 
Longview, Washington, where it was canned and resold to other 
parties by complainant. 

10. As to each cause of action alleged, informal complaint was 
filed within 9 months after the cause of action accrued. 


CONCLUSIONS 


The disputes between the parties in these proceedings, as well 
as the disputes between the parties in companion cases decided 
today (PACA Docket Nos. 4935, 4936, and 4937), are similar in 
that all stem from agreements entered into by the Ecco companies 
and Ries, and by the Ecco companies and Cortley sometime dur- 
ing the month of May 1946. It is believed that a brief summary 
of events, as disclosed by the record, leading up to negotiation of 
the agreements will be helpful in understanding what occurred 
thereafter, and will likewise be of assistance in formulating con- 
clusions to be reached in this and the companion proceedings. 
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Complainant’s Arthur R. Evans first became acquainted with 
Max Ries, of respondent brokerage corporation, in 1945 as a result 
of the latter’s co-brokerage arrangement with one Conrad of 
Seattle Frozen Foods. At that time the Ecco companies held a 
5-year contract with Seattle Frozen Foods to cover the handling 
of 100 percent of the Ecco companies’ entire production. Early in 
1946, Seattle Frozen Foods became involved in financial difficul- 
ties and was taken over by the National Bank of Washington. 
Thereafter, the Ecco companies terminated their contract with 
Seattle Frozen Foods and entered into an agreement with Ries, 
whereby Ries was granted the exclusive right to sell all of the 
Ecco companies’ products during the year 1946. This agreement 
is discussed in more detail later. 

It appears from the record that early in 1946 there was a large 
consumer demand for frozen fruits and vegetables and Cortley 
was experiencing difficulty in obtaining sufficient quantities of 
some items, particularly strawberries and peas. On March 9, 1946, 
Cortley contracted with Evans Canning Company, predecessor 
in interest of the Ecco companies, through Ries, for the purchase 
of 5,000 dozen packages of frozen strawberries, 10,000 dozen 
packages of frozen peas, and 6,000 dozen packages of frozen aspa- 
ragus spears (Ex. A-1, A-2, and A-3 attached to Cortley’s com- 
plaint in PACA Docket No. 4935). The agreements on the straw- 
berries and peas were later cancelled and superseded by contracts 
entered into on June 12, 1946 (Ex. A-6 and A-9 attached to Cort- 
ley’s complaint in PACA Docket No. 4935), which called for 
delivery of 27,000 dozen packages of peas and 14,000 dozen pack- 
ages of strawberries. 

Max Ries, representing respondent broker, contacted Cortley’s 
president, Henry Landau, and negotiated an arrangement where- 
by Cortley advanced the sum of $20,000 to the Ecco companies 
on June 5, 1946, it being agreed that the Ecco companies would 
repay this sum by making credit allowances on each car of mer- 
chandise shipped to Cortley. Under the arrangement, Cortley was 
to take a substantial portion of the Ecco companies’ pack of 
frozen fruits and vegetables, in addition to the strawberries and 
peas. Among other items provided for generally, and about which 
there is no dispute, are terms of sight draft against documents; 
f.o.b. shipping points; to be shipped when packed; buyer’s brand; 
1946 packed; and firm at packer’s opening O.P.A. ceiling prices. 

A claim for loss on the four shipments involved herein has 
been brought by complainant against Cortley (PACA Docket No. : 
4989) and, in the alternative, against Ries (PACA Docket No. © 
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4938). The claim has also been incorporated by complainant as 
a defense in the proceeding brought by Cortley against complain- 
ant (PACA Docket No. 4935). The first issue for consideration is 
what the sales contract required with respect to the quality of the 
merchandise to be delivered by Ecco to Cortley. Complainant con- 
tends that there was no grade specified, and that the merchandise 
was required only to be fit and proper for human consumption. 
Both respondents contend that all the merchandise was required 
to be U. S. Grade B or better, with a point score of 84 or better. 
In determining the question of the quality of merchandise agreed 
to be delivered by Ecco to Cortley, we shall give preliminary con- 
sideration to the quality of the merchandise to be made available 
by Ecco to Ries for sale pursuant to the brokerage agreement. 
The formal brokerage agreement, drafted to incorporate the 
terms of the contract, was prepared by an attorney for Ries. This 
agreement (Exhibit 15, Report of Investigation) provided that 
sales were to be made by the broker at the seller’s established 
O.P.A. ceiling prices; that the merchandise was to be packed in 
standard containers and, as far as practicable, was to be packed 
to conform with the broker’s instructions with regard to number 
and size of the packages; that all of the merchandise was to be 
shipped and routed in accordance with instructions from the 
broker; and that all of the sales were to be made upon the con- 
dition that payment be made against sight draft and bill of lading 
cr warehouse receipt attached. It was also provided that, should 
the broker be unable to effect a sale of the merchandise made 
available by the seller, then within a certain number of days [to 
be agreed upon] the merchandise was to be sold through other 
channels by Ecco. The proposed formal brokerage agreement 
made no mention of grade or point score of the merchandise to 
be packed and made available for delivery by Ecco. A copy of the 
agreement was signed by Arthur R. Evans for the Ecco com- 
panies and delivered to Ries, but Ries failed or refused to sign 
and return a copy of the agreement to complainant. So far as 
appears from the record, Ries at no time complained of any of 
the terms contained in the proposed formal agreement. Instead, 
Ries undertook the promotion and sale of complainant’s products, 
and otherwise acted as though the agreement was fully in effect. 
Respondents offered in evidence an affidavit executed by W. H. 
Coddington, dated June 8, 1948, at Chicago, Illinois. Coddington 
was a broker representing complainant on the West Coast and 
was present at the meeting in May 1946 when the agreement be- 
tween the Ecco companies and Ries was being negotiated. This 
affidavit is to the effect that he (Coddington) and the parties to 
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this proceeding “understood” that all the retail merchandise to 
be delivered by Ecco was to score 84 or better, and that all insti- 
tutional merchandise was to score 70 or better. Respondents also 
cffered in evidence an affidavit executed by Ray Ritzenthaler on 
February 17, 1949, in Atlantic County, New Jersey. This affidavit 
states that Ritzenthaler was employed as production manager 
at the Ecco plant at Sunnyside, Washington, and that the quality 
of merchandise required to be delivered by the Ecco companies 
was as stated by Coddington above. This testimony is not in depo- 
sition form, but was received in evidence at the hearing due to 
complainant’s failure to object to the affidavit form of the tes- 
timony. Other evidence of record shows that the Ecco companies 
purchased orchard run and field run fruits and vegetables for 
packing. Upon the whole record, we conclude that the agreement 
entered into by complainant and Ries was as set forth in the 
written brokerage agreement described above, and that there was 
no requirement in the contract entered into by these parties 
that the produce to be packed and made available by Ecco for sale 
by Ries should meet any particular U. S. grade or point score 
standards. 

Had this merchandise been required to meet any particu- 
lar U. S. grade standard or other quality designation then, pre- 
sumably, Ries would have sold it on the basis of such grade 
or designation. Where, as here, however, no such requirements 
were specified and there could be only an implied warranty of 
merchantability, it would seem probable that the broker would 
sell it either without any additional quality specification, or upon 
the basis of whatever grade or quality designation the particular 
lot might happen to meet when packed. We thus come to the ques- 
tion of just what additional representations or conditions as to 
quality, if any, were made a part of the contracts negotiated by 
Ries between complainant and Cortley. 

In support of its position, Cortley introduced in saat the 
sworn testimony of its president, Henry Landau, and Max Ries, 
for the broker, as well as the sworn statements of Ray Ritzen- 
thaler and W. H. Coddington (Ries’ Ex. 2 and 3), referred to 
above. One part of Ecco’s evidence also may be construed as sup- 
porting the respondents’ position. Contained in the supplemental 
report of investigation dated September 19, 1950, is a statement 
made to the Department by Arthur R. Evans in which Evans in- 
dicates his confusion as to just what a point score of 84 means. 
Evans referred to a meeting in New York (during the fall of 
1946) attended by himself, Henry Landau, Max Ries, and Israel : 
Hoffman, general counsel for respondent. Evans states that in ~ 
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this meeting he was asked if he did not know what the products 
were supposed to be when delivered. He answered to the effect 
that he did, and thought Sexton was grading on a Grade B, 84 
point score. Evans states that his remarks were obtained from 
him by trickery and by his mistaken and confused belief that an 
84 point score and B grade were synonymous. Others present at 
the meeting denied at the hearing that Evans’ statement was ob- 
tained by trickery, and stated that it was made voluntarily. We 
think that this “admission” as to Arthur R. Evans’ understanding 
of the quality of the pack being shipped to Cortley is not conclu- 
sive evidence of the terms of the agreement in question, particu- 
larly in view of contrary documentary and other evidence of 
record. 

Reference to the United States Department of Agriculture 
grade standards, as they were in effect at the time the parties 
hereto entered into the contract to sell, may be helpful. From 
these standards it will be noted that the same system of grade 
designations and point scoring is not now, and was not then, in 
effect on all frozen products. For example, the following grades 
were provided for frozen strawberries: (1) “U. S. Grade A” or 
“U. 8. Fancy” with a point score of not less than 85 points; (2) 
“U.S. Grade B” or “U. S. Choice” with a point score of not less 
than 70 points; and (3) “U.S. Grade D” or “Substandard” (those 
which fail to meet the requirements of “U. S. Grade B or “U. S. 
Choice”). The grades for frozen asparagus are similar. Similar 
grade designations, but with a slightly different scale of point 
scores, apply to peaches and apricots. For example, (1) “U. S. 
Grade A” or “U. S. Fancy” frozen peaches are required to score 
not less than 90 points; (2) “U. S. Grade B” or “U. S. Choice” 
frozen peaches are required to score not less than 75 points; and 
(3) “U.S. Grade C” or “U. S. Standard” are required to score not 
less than 60 points. The grades and point score for frozen apricots 
are similar to the ones for peaches. Instead of three grades, how- 
ever, the standards for frozen peas provide four grades. These 
are: (1) “U. S. Grade A” or “U. S. Fancy,” with a point score 
of not less than 90 points; (2) “U.S. Grade B” or “U. S. Extra 
Standard,” with a score of not less than 80 points; (3) “U.S. 
Grade C” or “U. S. Standard,” with a score of not less than 70 
points; and (4) “U.S. Grade D” or “Substandard” (those which 
fail to meet the requirements of U. S. Grade C). The standards 
for frozen whole grain corn are similar to those for frozen peas. 

Presumably, the purpose of specifying a grade or point score 
requirement in a contract would be to insure the delivery of 
products of a certain level or consistency of quality. From the 
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above, however, it can readily be seen that one point score re- 
quirement for all the products listed above would not achieve 
this result. A score of 84 points with respect to U. S. Grade B 
frozen peas (ranging from 80 to 90 points) would be less than 
intermediate, whereas, a point score of 84 with respect to U. S. 
Grade B frozen strawberries or asparagus (ranging from 70 to 
84 points) would be extremely high. In fact, there could not be 
a “better” U. S. Grade B point score, as respondent’s argument 
would necessarily imply. This is not to say that one specified 
grade and point score could not be agreed upon for the products 
listed above if the parties wished to make such an agreement, 
but this is pointed out for the purpose of showing the improb- 
ability that the parties would agree upon a specified point score 
requirement to cover the several types of products involved. It 
is also worthy of note that, at the time of these transactions, 
there were not in existence any U. S. grade standards, tentative 
or otherwise, for certain commodities which were the subject of 
the contract. There were no U. S. grade standards for frozen 
sweet cherries, for blackberries or boysenberries. Tentative 
grades for frozen sweet cherries first became effective June 1, 
1946, and tentative grades for various berries, including black- 
berries and boysenberries among others, first became effective 
August 15, 1946. 

The Ecco companies’ sales of the commodities to Cortley are 
evidenced by a series of bought notes (broker’s memoranda) 
dated June 12, 1946 (Ex. A-4 to A-9 attached to Cortley’s com- 
plaint in PACA Docket No. 4935), copies of which were sent to 
both parties by Ries and received without objection. Also, the 
contract was reduced to writing under date of July 18, 1946, on 
a standard contract form entitled “Pacific Northwest F.O.B. 
Frozen Food Contract.” A partial copy of the written contract 
was introduced in evidence by Cortley. We note, incidentally, 
that the buyer’s original copy of this contract, on a complete 
copy of the standard form, and bearing the signature of Arthur 
Evans, was introduced in evidence bv the broker in a related case 
decided today (Ries’ Exhibit No. 1, PACA Docket No. 4983). 

In our view it is highly significant that neither the “bought 
notes” nor the written contract make any reference to U. S. grade 
or point score. We have held that if a purchaser wishes a certain 
grade or warranty, it is incumbent upon him to stipulate for 
such grade or warranty. United States Fruit Service Comnany 
v. L. D. Rohinson Company and Frank S. Oliver & Son, 10 A.D. 
542, 552. If the agreement of the parties contained a stipulation * 
as to U. S. grade and point score, no satisfactory explanation 
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appears as to why it was omitted from these documents. Upon 
all the evidence we conclude that the sales agreements between 
the Ecco companies and Cortley did not require the delivery by 
complainant to Cortley of products meeting and designated U. S. 
grade or point score. Having so concluded, it is clear that the 
only quality requirement was an implied warranty by complain- 
ant that the merchandise would be merchantable. Before pro- 
ceeding with a discussion of the quality of the merchandise actu- 
ally delivered by complainant, one other matter first must be 
disposed of. 

A great deal of evidence has been introduced into the record 
by all parties to prove or disprove that Sexton was the broker’s 
“quality control man,” and to show whether he “inspected and 
passed” the merchandise. On behalf of complainant there was 
received in evidence at the hearing the deposition testimony of 
six witnesses, together with testimony on cross-interrogatories 
thereto. The testimony of one of these witnesses, Hubert C. Mor- 
gan, is of no value since he admitted that he did not know what 
Sexton’s duties were. The testimony of the remaining five wit- 
nesses, including that of Charles H. Evans, is to the effect that 
Sexton was the “quality control man” representing Ries, Munoz 
& Antun Corp.; that it was customary for Sexton to inspect the 
merchandise during the packing process, and that they observed 
him grading the products of the Ecco companies’ pack in 1946; 
that labelling and packaging was done in accordance with in- 
structions from Sexton; and that shipments were made in accord- 
ance with Sexton’s instructions. With respect to complainant’s 
deposition testimony, it is noted that complainant made applica- 
tion to take the depositions of Ray Ritzenthaler and W. H. 
Coddington but such depositions were not taken. Instead, re- 
spondent offered the affidavits of these two witnesses in support 
of its contentions, as mentioned above. 

At the hearing, Sexton emphatically denied that he had ever 
acted as quality control man for the broker. His testimony is cor- 
roborated by Max Ries who stated that Sexton’s duties were to 
supervise and expedite the shipment of the packaged merchan- 
dise, obtain private labels, forward messages, obtain approval, 
and generally to keep the broker informed of what was going 
on. According to Ries, Sexton’s most important duty was to see 
that there was no diversion of merchandise away from customers 
with whom contracts had been made to sell the commodities at 
O.P.A. prices. Further corroboration of Sexton’s testimony is to 
be found in the sworn statements of Ritzenthaler and Coddington 
(Ries’ Ex. 2 and 3). Ritzenthaler definitely states that Sexton 
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did not perform the functions or duties of a quality control man. 
Coddington not only says that the statement of Arthur Evans 
concerning Sexton acting as quality control man is absolutely 
false and untrue, but states that it was physically impossible for 
Sexton to examine the merchandise because he lived in Albany, 
Oregon, and complainant’s packing plants were hundreds of miles 
away in Sunnyside and Longview, Washington. According to Cod- 
dington, Arthur Evans seldom permitted Sexton to inspect any 
of the merchandise being packed at the two plants. 

The preponderance of the evidence indicates to us that Sexton’s 
duties were, generally, to inspect if not to test the produce being 
packed, direct the packaging and labelling thereof, and to expe- 
dite and direct shipments thereof. It appears that certain of the 
broker’s customers had priority over other of the broker’s cus- 
tomers on the available merchandise, and that an attempt was 
being made by the broker to channel to its different customers 
merchandise meeting their various demands. Whether or not Sex- 
ton was called by the parties a “quality control man,” we are 
convinced from the record that he was not authorized to inspect 
and accept the merchandise on behalf of Cortley, and that his 
actions did not constitute such inspection or acceptance. 

Cortley’s proof was calculated to show that the merchandise 
did not grade U. S. B or better, with a point score of 84, or better. 
But, as we have concluded above, this was not a contract require- 
ment. The record contains no evidence of official inspections hav- 
ing been made of this merchandise. However, upon the facts 
established, we conclude that the merchandise was merchantable. 
Accordingly, complainant shipped merchandise meeting contract 
requirements. 

The next question concerns the amount of reparation to which 
complainant is entitled. It is alleged in the complaint that the 
merchandise was canned and resold to other parties following 
Cortley’s rejection of the shipments, with complainant suffering 
damages totalling $21,106.55. A breakdown of complainant’s loss 
1s itemized in an exhibit attached to the complaint (Ex. 20). Com- 
plainant has offered no competent evidence whatever to prove 
the alleged damages. Having failed to prove the amount of resale 
proceeds, or to offer evidence to show when the resales were made, 
to whom made, and the prevailing market prices on the dates of 
such resales, complainant is entitled to nominal damages only and 
it is so concluded. 

Cortley’s rejections of the four shipments were without reas- 
onable cause and in violation of section 2 of the act. Complainant * 
should be awarded nominal damages against this respondent. 
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Reparation should be awarded Cortley on its counterclaim, as 
more fully set forth in PACA Docket No. 4935, decided today. 
Our findings and conclusions in that order are incorporated 
herein by reference. 

_ The final question concerns complainant’s claim against Ries. 
This is expressed in its allegation that Jack Sexton, “quality con- 
trol man and agent at shipping point’ for the broker, “inspected 
and passed the commodities contained in the . . . shipments as 
being in conformance with said buyer’s [Cortley’s] orders; that 
complainant relied upon said agent in such matters, which was 
well known to respondent [Ries] and part of the understanding 
and agreement between the parties .. .” This claim against Ries 
is in the alternative and based on the theory that Ries informed 
complainant that certain contracts had been made with respond- 
ent Cortley; that Ries undertook responsibility for deciding 
whether certain commodities being packed would comply with 
contract commitments to Cortley; and, in the event it should be 
established that Cortley did not order the commodities or the 
commodities did not comply with such contracts, then respond- 
ent Ries is liable for resulting damages. For the reasons stated 


above, the answer to complainant’s contentions respecting re- 
spondent Ries is that the commodities in question were ordered 
by Cortley and were in compliance with Cortley’s contracts. Ac- 
cordingly, the complaint against respondent Ries should be dis- 
missed. 

The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent Cortley 
shall pay to complainant the sum of $1 as nominal damages. 

Reparation is awarded respondent Cortley on its counterclaim, 
as more fully set forth in PACA Docket No. 4935, decided today 
and incorporated herein by reference. 

The complaint against respondent Ries is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3046) 


PACA Doc. No. 4983. Decided January 23, 1952. 


Dismissal—Evidence—Good Faith—Failure of Proof of Damages 


Where complainant alleged that respondent-broker failed to make sales of 
complainant’s 1946 pack of frozen fruits and vegetables in accordance 
with the agreement of the parties, held, that since complainant has 
failed to establish by a preponderance of the evidence that respondent 
did not in good faith carry out its duties under the brokerage agree- 
ment between the parties, and, there is a failure of proof of damages, 
the complaint should be dismissed. 

Mr. Homer B. Splawn, of Yakima, Washington, for complainants. Messrs. 
Schwartz & Miller, of New York, New York, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on June 26, 
1947. Formal complaint was filed February 2, 1948, alleging fail- 
ure on respondent’s part to dispose of complainants’ pack of frozen 
fruits and vegetables, all as set forth in a pack list furnished 
complainants by respondent, at market prices during the 1946 
season prior to October 1, 1946. It is also alleged that because 
of respondent’s failure to issue shipping instructions on certain 
portions of the pack, complainants suffered losses totalling 
$64,181.27. Complainants pray for an award of such damages as 
they may be entitled to receive according to the facts established. 

The Regulatory Division of the Fruit and Vegetable Branch 
conducted an investigation and a copy of its report thereon was 
served by registered mail on complainants on May 4, 1948. Com- 
plainants filed an answer to the report of investigation on May 
13, 1948. Copies of the investigation report and the formal com- 
plaint were served by registered mail on respondent on April 30, 
1948. Respondent filed an answer on July 1, 1948, denying gen- 
erally the allegations of the complaint except to admit that re- 
spondent furnished complainants’ agent with a pack schedule. As 
a separate and affirmative defense, respondent alleges that com- 
plainants executed a brokerage and sales agreement by the terms 
of which respondent was appointed exclusive broker to sell all . 
products produced, processed or packaged by complainants dur- 
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ing the 1946 season; that complainants failed to pack minimum 
requirements for peas, strawberries and corn; that the brokerage 
and sales agreement further provided for complainants’ release 
from their obligations in the event respondent was unable to 
sell any of the merchandise, thus leaving complainants free to 
sell the goods elsewhere; and that during the 1946 season com- 
plainants offered merchandise for sale to other parties without 
first offering it to respondent. 

A hearing was held at * * * on October 3, 1950. Respond- 
ent’s President, * * *, was the only witness to appear and 
testify. Respondent was represented by counsel. There was in- 
troduced in evidence the deposition testimony of six witnesses for 
complainant. 


FINDINGS OF FACT 


1. One complainant is an individual, * * *, doing busi- 
ness as * * *, whose address is * * *, Washington. 

2. The other complainant, * * *, is a corporation whose 
address is * * *, Washington. 

3. Respondent, *. * *, is a corporation whose address is 


’ 


ae New York. At the time of the transactions involved 


herein, respondent was licensed to do business under the Act. 


4. During the month of May 1946, contemplating the ship- 
ment of perishable agricultural commodities in the course of 
interstate commerce, complainants and respondent entered into 
an agreement which provided for the granting by complainants 
to respondent of the exclusive right to sell all products produced, 
processed, or packaged for sale by complainants for the year 
1946 and not already: sold. In return for respondent’s efforts to 
promote the sale and to sell the projected pack of complainants, 
a specified brokerage payable to respondent was agreed upon. 
The agreement further provided that sales were to be made by 
respondent at the O.P.A. ceiling prices established by complain- 
ants; that the merchandise was to be packed in standard con- 
tainers and, as far as practicable, was to be packed to conform 
with respondent’s instructions with regard to number and size 
of packages; that all merchandise was to be shipped in accord- 
ance with instructions from respondent; and that all sales were 
to be made upon the condition that payment be made against 
sight draft and bill of lading or warehouse receipt attached. With 
respect to complainant’s projected pack, the agreement set forth 
the minimum quantity of frozen fruits and vegetables to be 
packed. The agreement did not require that the merchandise to be 
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packed by complainants and made available for delivery meet 
any particular U.S. grade or point score. 

5. On or about June 5, 1946, respondent delivered to complain- 
ants’ agent, * * *, a flow sheet representing estimates of 
customer requirements, based upon complainant’s projected pack 
for the 1946 season. In preparing the flow sheet, respondent’s 
* * * supplied the names of the customers while complain- 
ants’ * * * furnished estimated quantities to be supplied 
each customer. These estimates were made subject to confirma- 
tion on price and to issuance of shipping instructions to com- 
plainants by respondent. 

6. Complainants allege losses sustained on resale of certain 
of the frozen fruits for which respondent failed to issue shipping 
instructions, in the amount of $55,331.90, computed as follows: 


Unit Total 
Market Market 

Cases Net Price Price 
Product Sold Returns 10/1/46 10/1/46 
Cherries 12,361 $44,693.51 $6.375 $78,791.37 
Cherries 100 160.00 6.00 600.00 
Prunes 4,345 6,569.64 10%¢ lb. 13,686.75 
Raspberries 161 890.00 5.385 doz. 1,722.70 
Peaches 1,312 2,204.20 13%¢ 5,313.60 
Apricots 4,210 7,315.67 13%¢ 17,050.50 


$61,833.02 $117,164.92 
61,833.02 $55,331.90 


Respondent never issued orders to pack or instructed com- 
plainants to ship any of these fruits except 136 cases of rasp- 
berries packed with the Carpel label. 

7. Complainants allege losses sustained on a balance of certain 
of the frozen fruits remaining in inventory for which respondent 
failed to issue shipping instructions, in the amount of $8,849.37, 
computed as follows: 
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Unit Total 
Present Market Market 
Market Value Value 
Product Cases Value 10/1/46 10/1/46 
24/16 oz. Apricot Halves 1150 $1,841.76 4.20 4,830.00 
»” ” ” ”» 407.40 
” ” ” 134.40 
Brown Cherries 944.00 6.00 8,540.00 
Ecco ” 
»” ” ” 
30 lb. cartons Apricots 
Puree 172.50 13%¢ lb. 
4/10 lb. Apricots 1,288.40 14%¢ Ib. 
24/16 oz. Blackberries 9.36 6.00 cs 
» ” Brown Prunes 207.36 4.50 ” 
24/12 ” Ecco Asparagus 127.00 5.70 ” 
” ” Carpel ” 


4,540.38 


13,389.75 
4,540.38 $8,849.37 


Respondent never issued orders to pack or instructed complain- 
ants to ship any of these fruits except 50 cases of apricot halves 


which respondent ordered shipped for the account of the * * * 


of * * *, New York. 
8. Informal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


The following is a summary of the undisputed testimony of 
respondent’s President, * * *, which we accept as a history 
of the relationship between the parties which culminated in the 
present dispute: 

Early in 1946 respondent was acting as exclusive broker for 
* * * in negotiating sales of all merchandise packed by this 
company, which included distribution of complainants’ products. 
By virtue of its contract with * * *, respondent automatic- 
ally handled complainants’ products. * * * gales manager, 
* * *, also acted as broker in negotiating sales of products 
packed by complainants. 

In May of 1946, * * * became involved in financial dif- 
ficulties and the management of the company was taken over by 
the * * * Bank of Washington. The bank’s sole interest 
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in operating * * * fruit plant at * * *, Washington, 
was for the purpose of liquidating its growers mortgage liens. 
The bank’s action seriously affected complainants’ contemplated 
sales as well as the financial arrangements which complainants 
had with * * * whereby the latter was to advance moneys 
to assist complainants in completing their packing plants at 
. * © and * * *, Washington. 


At a meeting attended by * * * and * * * date in 
May of 1946, * * * proposed that if a customer could be 
found to advance $20,000 to complainants, he would arrange to 
give such customer priority on purchases and would also give 
respondent a sales contract to handle complainants’ products. 
Thereafter, respondent negotiated a contract between the 
* * * companies and * * *. This agreement is evi- 
denced by Respondent’s Exhibit No. 1, “Pacific Northwest F.O.B. 
Frozen Food Contract,” dated July 18, 1946, and bearing the 
signature of * * *. (R.12) Pursuant to this contract com- 
plainant received an advance of $20,000 from * * *, of 
* * * of * * *, New York. The contract included prov- 
isions for the sale by complainant to Cortley of the following 
frozen fruits and vegetables, subject to confirmation on price: 


Quantity Variety 

27,000 dozen packages Frozen Peas 

14,000 “ s “ Strawberries 

8,000 Cut Green Beans 
20,500 Blackberries 

16,000 Dark Sweet Cherries (Unpitted) 
4,090 H.P. Apricot Halves 

25,000 Peaches (Sliced) 

10,000 Cut Corn 

3,000 Boysenberries 


Complainants executed a brokerage and sales agreement in 
July, 1946, which gave respondent exclusive right to sell all com- 
plainants’ products during 1946 which had not already been sold 
under given contract. This agreement also provided that in the 
event respondent was unable to effect sales of the merchandise, 
complainants would be free to sell such merchandise through 
other sources without obligation to pay any commission or 
brokerage to respondent upon the proceeds of the sales thereof. 
The agreement further provided for respondent to sell complain- 
ants’ projected pack, consisting of a minimum quantity of frozen 
fruits and vegetables as follows: 
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Asparagus Cuts and Tips 500,000 pounds 


Asparagus Spears 500,000 “ 
Peas 400,000 


Strawberries 300,000 
Cut Beans 300,000 
Blackberries 500,000 
Sweet Cherries 400,000 
Apricots 500,000 
Peaches 800,000 
Corn 400,000 
Plums 500,000 


Frozen items in greatest demand and shortest supply in 1946 
were strawberries, peas, cut corn and cut green beans. Under 
its agreement with complainants, * * *, received and ac- 
cepted 26,808 of the 168,000 pounds of strawberries contracted 
for; 20,826 of the 243,000 pounds of peas contracted for; and 
9,000 pounds of the 90,000 pounds of cut corn called for by the 
contract. * * * received no frozen cut green beans what- 
ever under its contract with complainants. 

At a second meeting held about July 20, 1946, Evans informed 
* * * that the strawberry and pea packs were finished; that 
the cherry pack would be completed within three days; and that 
because of the high price of raw materials complainants would 
be unable to fill more than approximately 40 percent of the esti- 
mated quantities of apricots and peaches. At the time of this 
meeting, according to * * *, the packing season was al- 
most over on asparagus, strawberries, cherries, apricots, red 
raspberries, boysenberries and logan berries. Respondent’s rec- 
ords disclosed that it received approximately 12 percent of com- 
plainant’s completed strawberry pack and approximately 19 
percent of the pea pack. When it became apparent to * * *, 
at the conclusion of this second meeting, that complainants would 
be unable to pack the minimum quantities of frozen fruits and 
vegetables covered by the brokerage and sales agreement, he 
communicated personally, as * * * suggested, with almost 
everyone who had anticipated placing an order with complain- 
ants, so that they could decide whether it would be necessary 
to fill their needs elsewhere. 

Respondent’s flow sheet and the $20,000 advance were fur- 
nished complainant simultaneously on June 5, 1946. This sheet 
was similar to ones prepared by respondent for * * *, and 
for * * * Packers, another company represented by re- 
spondent. * * * testified that estimated requirements on 
the flow sheet were all subject to confirmation on price. The 
quantities of merchandise ordered from complainants by * * *, 
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through respondent, correspond with the quantities set forth in 
the flow sheet, and such purchases were actually confirmed by 
so-called “F.A.O.P. orders” (Firm at opening packers’ price). 

We come now to certain of the items on which complainants 
allegedly sustained losses. One such item is listed in the com- 
plaint as 12,361 cases of cherries. * * * testified that these 
were machine pitted cherries which were not included on the 
flow sheet; that he received a call from * * * in August 
or September, 1946, who advised that * * * had bought 
some cherry rejects at a low price and would appreciate respond- 
ent’s help in disposing of them; and that he was unable to find 
a buyer. * * * testimony is corroborated by * * * 
who stated under oath (Resp. Ex. 4) : “I know of my own knowl- 
edeo tint ° * * neverp tela * * °° oo © &% © bey, 
process or pack these cherries and I know that neither * * * 
nor * * * ever had any order from * * * for these 
cherries.” Official inspection at * * *, Washington, on 
August 29, 1946 (Resp. Ex. 2), showed these cherries defective 
in that they were “mutilated or pitted-torn.” 

Another item listed in the complaint is 30-pound apricots. 
* * * testified he never knew these apricots existed until 
they were packed and that they were machine pitted apricots 
which were not included on the flow sheet. A telegram from 
* * * to * * * (Resp. Ex. 3) was received about 4:00 
p.m. on August 2, 1946. In part, this telegram reads: 


“IF YOU CAN PLACE 15,000 THIRTY-POUND CARTONS 
MACHINE PITTED TILTON COTS IN SYRUP WITH 
ASCORBIC ACID AT TEN AND THREE QUARTER 
CENTS * * * FROM * * * IT WILL ENABLE 
HIM TO BUY GOOD COTS FOR SIXTEEN OUNCE 
PACKAGES AND COMPLETE YOUR ORDERS.” 


In his sworn statement, * * * speaks of these apricots 
as follows: “These were not the type of apricots contemplated in 
the packing schedule. The apricots contemplated in the packing 
schedule were hand halves of the Blenheim variety.” 

The complaint also lists 30-pound cartons of apricot puree al- 
legedly ordered packed by respondent. * * * testified he 
never instructed complainants to pack apricot puree; that such 
item is not mentioned on the flow list; and that such item is only 
used by people who make nectars, to whom respondent does 
not sell. 

Respondent denied giving complainants orders to pack any. 
of the commodities listed in finding 6 except 136 cases of Carpel ° 





146 PERISHABLE AGRI. COMMODITIES ACT 
Cite as 11 A.D. 139 


raspberries. As to these 136 cases, itis * * * testimony 
that sometime in August, 1946, complainants furnished respond- 
ents with their inventory on Carpel raspberries; that respondent 
then issued instructions for the shipment of 377 cases to * * *, 
Maryland; that later on August 26, 1946, complainants fur- 
nished respondent with the supposed balance of Carpel rasp- 
berries, 521 cases, which respondent ordered shipped to * * *, 
and that respondent heard nothing more about Carpel raspber- 
ries until early October, 1946, when complainants advised that 
they had on hand 1386 cases of the fruit. * * * explained 
that no shipping instructions were given complainants on the 
136 isolated cases of raspberries because it was the only item 
scheduled for * * *, and a minimum weight of 46,000 
pounds is required to transport frozen foods from the West 
Coast to the East Coast. 

With respect to the items listed in finding 7, itis * * * 
uncontroverted testimony that respondent issued no orders or 
shipping instructions to complainants for the 1279 cases of apri- 
cots, excepting 50 cases which were ordered shipped for the ac- 
count of * * * of * * *, New York. In a companion 
case decided today, * * *, PACA Docket No. 5014, we 


have concluded that respondent is not liable for these 50 cases 

which were erroneously shipped by complainants for the account 
7 * *, of * * ©, Pennsyivania, rather than * * * 
2 Ss, Bow Tork: 


Complainants also allege as still in inventory, 260 cases of 


Brown cherries and 330 cases of * * * cherries. * * * 


testified that on June 26, 1946, respondent ordered a pool car 
hipped by complainants. to * * *, * * *, * * &, 
Pennsylvania, which included, among other Brown labelled items, 
299 cases of Brown label sweet cherries; that subsequently re- 
spondent was advised by complainants there were no more Brown 
cherries on the West Coast; and that it was not until on or about 
October 2, 1946, respondent received complainants’ inventory 
sheet which indicated an additional 265 cases of Brown cherries 
packed and on hand. At that late date, according to * * *, 
* * * advised its order had already been filled and they had 
no use for any additional cherries. In his testimony, * * * 
also pointed out that respondent had placed an order with the 
* * * to ship 4000 dozen packages of sweet cherries, not one 
package of which was delivered. 

As to the remaining items, claimed to be in inventory by com- 
plainants, * * * testified that the items had been packed 
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long after the customers’ orders had been filled and the mer- 
chandise had been shipped. 

We are satisfied from the record made in this proceeding 
that the flow sheet delivered to complainants’ agent by respond- 
ent amounted to nothing more than an indication of what the 
buyers might require after the order of * * * had been 
completely filled, and that all such requirements were further 
subject to confirmation on prices; and it is so concluded. We also 
conclude complainants have failed to prove by a preponderance 
of the evidence that respondent did not in good faith carry out 
its duties under the brokerage agreement between the parties. 

Even assuming that complainants had supported their allega- 
tions of respondent having breached its contract and violated 
the act, by competent evidence, they still would be unable to 
recover because of failure to submit any proof of the damages 
allegedly sustained. Nor do we find the testimony of complain- 
ants’ deposition witnesses to be of any value since same was of- 
fered for the primary purpose of showing that one * * * 
acted as respondent’s quality control man at shipping point, who 
inspected and graded all merchandise ordered out by the 
respondent. 

The complaint should be dismissed. 



























ORDER 






The complaint is dismissed. 
Copies hereof shall be served upon the parties. 







(No. 3047) 









Ecco PACKING COMPANY v. FROZEN FOODS OF SYRACUSE, INC., 
and RIES, MUNOoz & ANTUN CorP. PACA Doc. No. 4970. De- 
cided January 23, 1952. 






Principal and Agent—Liability of Broker—Failure 
of Broker to Pay for Loss Sustained by Seller 





Where the evidence shows that the broker led complainant-seller to believe 
a contract had been negotiated with the purchaser for the sale of the 
frozen apricots in question, that shipment was made by the seller upon 
the basis of the broker’s order but the apricots were rejected by re- 
spondent-purchaser, and that no contract of sale actually existed be- 
tween the seller and the purchaser, held, the broker is responsible for 
the loss and reparation should be awarded to complainant against the < 
broker, 
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Measure of Damages Based on Rejection of 
Commodity through Error of Broker 


Where the seller delivered frozen apricots in accordance with the broker’s 
instructions, but the merchandise had not been ordered and was rejected 
by the purchaser, and it was held or taken for storage charges, the 
seller is entitled to damages from the broker in the amount of contract 
price, plus prepaid freight and other charges. 

Homer B. Splawn, of Yakima, Washington, for complainant. Frozen 
Foods of Syracuse, Inc., of Syracuse, New York, respondent, pro se. 
Messrs. Schwartz & Miller, of New York, New York, for respondent, 
Ries, Munoz and Antun Corp. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was received June 26, 1947. Formal 
complaint was filed January 30, 1948, alleging an unlawful re- 
jection by Frozen Foods of Syracuse, Inc. (hereinafter referred 
to as Syracuse), of 100 cases of apricots shipped by complain- 
ant (hereinafter referred to as Ecco), and claiming damages, in 
the alternative, against respondent-broker, Ries, Munoz & Antun 
Corp. (hereinafter referred to as Ries), in the amount of 
$459.96. 

The Regulatory Division of the Fruit and Vegetable Branch 
made an investigation and a copy of its report thereon was 
served by registered mail on complainant’s attorney May 10, 
1948. Complainant filed an answer to the report of investigation 
on May 16, 1948. On May 5 and 6, 1948, copies of the report of 
investigation and of the formal complaint were served by reg- 
istered mail, respectively, on Ries and Syracuse. 

Respondent Ries filed an answer on June 16, 1948, denying 
generally the allegations of the complaint. Respondent Syracuse 
failed to file an answer to the complaint. During the investiga- 
tive stages of the proceeding, this respondent advised the De- 
partment that it had not ordered the apricots in controversy. It 
further appeared that Syracuse was no longer in business, and 
was in the process of liquidation. A hearing was held at New 
York City on September 26, 1950. The only witness to appear 
and testify was Max Ries, President of Ries, Munoz & Antun 
Corp., who was represented by counsel. No appearances were 
made in behalf of complainant or respondent Syracuse. There 
was introduced in evidence the deposition testimony of six wit- 
nesses for complainant. 
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FINDINGS OF FACT 


1. Complainant is an individual, Arthur R. Evans, trading in 
the name of Ecco Packing Company, whose address is P.O. Box 
67, Sunnyside, Washington. 

2. Respondent, Ries, Munoz & Antun Corp., is a corporation 
whose address is 105 Hudson Street, New York 13, New York. 
At the time of the transaction involved herein, this respondent 
was licensed to do business under the act. 

3. Respondent, Frozen Foods of Syracuse, Inc., is a corpora- 
tion whose former address was 1129 West Genesee Street, 
Syracuse 4, New York. At the time of the transaction involved 
herein, respondent was not licensed, but was subject to license 
under the act. Respondent applied for and received a license 
under date of August 13, 1947, and paid arrearage fees of $14.17 
covering the period April 1946 to the date of license. 

4. On or about October 19, 1946, in the course of interstate 
commerce, complainant shipped from Sunnyside, Washington, 
to the Morton Cold Storage Company, Morton, New York, a car- 
load containing, among other frozen fruits and berries, 100 cases 
of frozen apricots. On the same day, complainant invoiced 
respondent, Frozen Foods of Syracuse, Inc., for the apricots in 
the amount of $420.00, plus freight and other charges totalling 
$39.96, or a grand total of $459.96. 

5. Respondent, Frozen Foods of Syracuse, Inc., did not con- 
tract, either directly with complainant or through respondent 
broker, Ries, Munoz & Antun Corp., for the purchase of 100 
cases of frozen apricots from complainant. 

6. Respondent, Ries, Munoz & Antun Corp., did order or fur- 
nish instructions to complainant to ship 100 cases of frozen apri- 
cots for the account of Frozen Foods of Syracuse, Inc. 

7. Respondent, Frozen Foods of Syracuse, Inc., refused to 
accept the 100 cases of frozen apricots. Complainant did not 
thereafter make other disposition of the fruit. The apricots were 
held or taken for storage charges. 

8. Informal complaint was ‘filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


Respondent Syracuse, during the investigative stages of this 
proceeding and at a time when this respondent was no longer 
in business, communicated with the Department denying that : 
it had ordered or purchased the apricots in controversy from ” 
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complainant, either directly or through the broker, Reis, Munoz 
& Antun Corp. (Inv. Rep. Exs. 3 and 5. See also Comp. Ex. 4). 
At the time of service of the formal complaint, respondent 
Syracuse was notified in writing that an answer to the complaint 
should be filed within 20 days thereafter and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of hearing and an admission 
of the facts as alleged in the complaint. Respondent Syracuse, 
however, failed to file an answer. In the disposition of this pro- 
ceeding consideration is therefore given to this respondent’s 
constructive admissions, as well as to the other evidence of 
record. 

We think there are two primary questions for consideration 
herein; first, did there exist a contract between respondent 
Syracuse and Ecco which -had been negotiated by respondent 
Ries; second, if there was no such contract, did Ries neverthe- 
less represent to Ecco that there did exist such a contract and 
authorize shipment. 

As to whether or not there existed a contract between Ecco 
and Syracuse, Max Ries, the only witness to appear to testify at 
the hearing, asserted that no order had been placed by Syracuse 
and that no sale of the merchandise had been made to that con- 
cern. We conclude that Syracuse did not order the apricots in 
question, and that no contract of sale existed between Ecco and 
Syracuse. 

As to the authorization or other basis upon which Ecco made 
the shipment in controversy to Syracuse, the record contains the 
sworn allegation of Arthur R. Evans that on or about October 
19, 1946, complainant received an “order”. from respondent Ries 
for the merchandise. It is stated that the order was in the form 
of a teletype message reading, in part, as follows: 


“RIES MUNOZ ANTUN New York 
Is Jack Sexton there 
Jack this is Henseleit 
I GIC cots 1000 ee and 625 3/10 
2 Langan 
2 Kab Langan .. 
F. F. Syracuse 100 24/16 and 100 3/10 


Brighton 50 24/16 
Town and country 


3 
4 
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Thks for this info” 
The original message was not introduced in evidence by com- 
plainant. From the excerpt quoted, it appears the “order” refer- 
red to by Ecco was a teletype message sent by Ries to Jack 
Sexton, and referred in some unexplained manner to Ecco. 
Max Ries was asked at the hearing whether he had ever, 
through his office on behalf of Frozen Foods of Syracuse, Inc., 
given an order to Ecco for 100 cases of apricots to be shipped 
to Frozen Foods of Syracuse. The witness replied as follows: 


“I looked through our files for a sales memorandum, and I 
can’t find a sales memorandum, which indicates to my best 
belief that there was no such order.” 

H.R. p. 10 [underscoring added]. 


The witness further testified that he had never given Ecco any 
shipping instructions covering apricots. At first glance this 
testimony seems to contradict complainant’s allegations. Upon 
closer scrutiny, however, it appears this may not necessarily be 
so. Neither complainant nor Ries has submitted evidence in 
satisfactory detail in this particular proceeding to show the 
background negotiations, working agreement, or operating pro- 
cedures existing between Ecco and Ries. The record does not 
show clearly just what orders, confirmations, shipping instruc- 
tions, or other communications customarily were issued and 
which constituted the authority or basis for making a shipment. 
However, we do find that Ries was to handle practically the 
entire 1946 pack for complainant and for Ecco Frozen Foods 
Company, Longview, Washington, a related company; that is, 
as broker for the Ecco companies, Ries was to sell all the com- 
panies’ 1946 pack meeting the requirements of Ries’ customers. 
It further appears that Jack Sexton was employed by Ries to 
inspect the various lots being packed by the Ecco companies and 
to approve each pack before it was labelled and shipped. In his 
deposition, which constitutes a part of the hearing record, 
Charles H. Evans stated as follows: 
“Sometime in the early part of May, 1946, he [Jack Sexton] 
was brought in there by Ries, Munoz & Antun, New York, 
as quality control man and general supervisor .... with di- 
rect instructions to and full authority to control that pack 
completely. We took our orders directly, all of our men were 
subject to his orders on anything relating to the quality of 
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the product. .. . He was responsible for the quality that we 
were shipping out, .. .” 
See also page 3 of the deposition of Mrs. Eula Evans to the ef- 
fect that Sexton acted as quality control man for both companies. 
The deposition of Jack Holwege, bonded warehouseman for 
the Ecco Frozen Foods Company, throws additional light upon 
Sexton’s activities. Holwege testified under oath that he had been 
instructed never to ship anything that had not been okayed by 
Sexton. He stated further: 


“.. as I said before, I was instructed by him [Sexton] not 
to ship anything until he had okayed it, until he had re- 
ceived—usually he received all of his orders by the teletype, 
and I know on several occasions that he was late in receiving 
his teletype instructions and the warehouse would be full 
and overflowing, waiting for him to receive his instructions 
to ship, cause I wasn’t allowed to ship anything. I wasn’t 
allowed to put anything in a car or order a car until he had 
told me to do so,.. .” 


We note that respondent Ries did not deny or offer evidence 
do disprove any of complainant’s deposition evidence quoted 
above. Further, the testimony of Jack Sexton was not introduced 
in this proceeding. 

It appears from the above evidence that shipments actually 
were being made pursuant to current teletype messages sent by 
Ries to Sexton, Ries’ employee. The fact that Ecco thereafter 
may or may not have received written “shipping instructions” 
through the mails from Ries appears to have little significance. 
Likewise, we question the significance of Ries’ testimony to the 
effect he believed no “order” for the apricots was issued to Ecco, 
because it appears it was customary for Ries to issue the 
“orders” to Sexton, rather than directly to Ecco. 

While complainant has made a weak presentation of its con- 
tentions, particularly with respect to the teletype message, 
respondent Ries had an opportunity at the hearing to explain 
the alleged teletype order or to deny its existence, and failed to 
do either. Upon the record, we conclude that respondent Ries 
did issue the teletype order as alleged; that Ecco thereby was 
led to believe that Ries had negotiated a contract for the apricots 
with respondent Syracuse; that the shipment in controversy was 
made in reliance upon the order from Ries; that complainant 
sustained damages by reason of the issuance of the order by 
Ries; and that Ries is therefore responsible for the loss. Ries’ 
failure to pay complainant the loss incurred is a violation of 
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section 2 of the act, for which reparation should be awarded 
complainant. 

As to the proper amount of damages, it appears from the 
record that the apricots were held or taken for storage charges. 
Complainant’s damages amount to the contract price plus prepaid 
freight and other charges, or $459.96. Reparation in this 
amount, plus interest, should be awarded to complainant against 
respondent Ries. The complaint against respondent Syracuse 
should be dismissed. The facts should be published. 


ORDER 


Within 30 days from the date hereof, Ries, Munoz & Antun 
Corporation shall pay complainant, as reparation, $459.96, plus 
interest thereon at the rate of 5 percent per annum from 
November 1, 1946, until paid. 

The complaint against Frozen Foods of Syracuse, Inc., is 
dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3048) 


Ecco PACKING COMPANY v. GOFF’S FROSTED FoopDs and RIEs, 
MuNoz & ANTUN CorP. PACA Doc. No. 4973. Decided January 
23, 1952. 


Rejection of Commodity without Reasonable Cause—Refusal to 
Accept—Presence of Parties at Hearing—Inapplicability of State 
Statute of Frauds to Contract of Purchase and Sale under Act— 
Failure to Pay Purchase Price—Dismissal of Complaint 
Against Respondent-Broker 


Where complainant-seller sold and delivered various quantities of frozen 
fruits to respondent-purchaser, the merchandise was rejected by the 
purchaser, the complaint was brought in the alternative against both 
the purchaser and the broker, the respondent-broker admitted ordering 
the fruits from complainant for respondent-purchaser, but the latter 
denied ordering the merchandise, held, contrary to respondent-pur- 
chaser’s contentions, (1) the evidence shows that the purchaser’s 
agent was authorized to make the purchase; (2) the purchaser’s 
rejection of the merchandise was without reasonable cause; (3) the 
Statutes of Frauds of the States of Washington, New York, and Penn- 
sylvania are not applicable to a contract of sale under the act; (4) com- 
plainant was not required to be present in person or to be represented 
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by counsel at the hearing; (5) reparation should be awarded complainant 
in the amount of the purchase prices; and (6) the complaint against 
respondent-broker should be dismissed. 


Mr. Homer B. Splawn, of Yakima, Washington, for complainant. Mr. Charles 
P. Larkin, Jr., of Chester, Pennsylvania, for respondent, Goff’s Frosted 
Foods. Messrs. Schwartz & Miller, of New York, New York, for re- 
spondent Ries, Munoz & Antun Corp. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was received June 26, 1947. Formal 
complaint was filed January 27, 1948, alleging an unlawful re- 
jection by Goff’s Frosted Foods (hereinafter referred to as Goff) 
of various quantities of frozen fruits shipped by complainant 
(hereinafter referred to as Ecco), and claiming damages, in the 
alternative, against respondent-broker, Ries, Munoz and Antun 
Corp. (hereinafter referred to as Ries), in the amount of 
$6,935.67. 

A copy of the Department’s report of investigation in this 
matter was served by registered mail on complainant’s attorney 
May 4, 1948. Complainant filed an answer to the report of in- 
vestigation on May 138, 1948. On April 30, 1948, copies of the 
report of investigation and the formal complaint were served 
by registered mail on the respondents. 

Respondent Goff filed an answer on May 19, 1948, denying that 
it had ordered from complainant the fruit in controversy and 
asserting that if complainant did receive such an order from 
respondent Ries, then the broker acted without authority from 
Goff. 

In its answer filed June 16, 1948, respondent Ries admits 
ordering the merchandise from complainant for Goff, alleging 
that it did so with the latter’s knowledge and consent. Copies of 
each respondent’s answer were thereafter served by registered 
mail upon other parties to the proceeding. 

A hearing was held at Philadelphia, Pennsylvania, on October 
10, 1950. No one appeared for complainant. Each respondent 
was represented by counsel. The record includes the oral testi- 
mony of two witnesses for respondents and the deposition 
testimony of six witnesses for complainant. 

‘ At the hearing a motion was made to dismiss the complaint 
against Goff on the following grounds: (1) the complaint was 
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not filed within the statutory period prescribed by the act; (2) 
the complaint is fatally defective in that it is alleged respondent 
Ries acted for both complainant and Goff; and (3) the alleged 
contract was not signed by Goff. The motion to dismiss was 
denied by the Presiding Officer. 


FINDINGS OF FACT 


1. Complainant is an individual, Arthur R. Evans, trading in 
the name of Ecco Packing Company, whose address is P. O. Box 
67, Sunnyside, Washington. 

2. Respondent, Ries, Munoz & Antun Corp., is a corporation 
whose address is 105 Hudson Street, New York 13, New York. 
At the time of the transaction involved herein, this respondent 
was licensed to do business under the act. 

3. Respondent, Goff’s Frosted Foods, is a partnership com- 
posed of Harvey Stanley Goff and Robert Wayne Goff, whose 
address is 216 Edgmont Avenue, Chester, Pennsylvania. At the 
time of the transaction involved herein, this respondent was not 
licensed, but was subject to license under the act. This respond- 
ent subsequently paid arrearage fees of $6.67, covering the period 
September 1946 through April 1947. 

4. On or about October 15, 1946, contemplating a shipment 
in the course of interstate commerce, complainant contracted to 
sell respondent, Goff’s Frosted Foods, 1998 dozen packages (999 
cases 24/16) of frozen apricots at a price of $2.10 per dozen, or 
$4,195.80; 412 dozen packages (206 cases 24/16) of frozen rasp- 
berries at $5.35 per dozen, or $2,204.20; and 20 dozen packages 
(10 cases 24/16) of frozen cherries at $3.00 per dozen, or $60.00, 
or a grand total of $6,460, F.0.B. Sunnyside, Washington. The 
contract between the parties was negotiated by respondent- 
broker Ries, Munoz & Antun Corp., who acted as agent for both 
parties. 

5. On or about October 15, 1946, complainant shipped to re- 
spondent, Goff’s Frosted Foods, in care of the General Cold 
Storage Company at Philadelphia, Pennsylvania, 1998 dozen 
packages of frozen apricots, 412 dozen packages of frozen rasp- 
berries, and 20 dozen packages of frozen cherries, contained in 
pool car, PFE 200466, all of which merchandise represented the 
kind and quality of commodities ordered by respondents. On the 
same day complainant invoiced respondent, Goff’s Frosted 
Foods, in the amount of the agreed purchase price, $6,460, plus 
freight and other charges amounting to $475.67, or a total of * 
$6,935.67. 
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6. Upon arrival of the shipment at destination, respondent, 
Goff’s Frosted Foods, refused to accept the frozen fruits. Com- 
plainant did not thereafter make other disposition of the fruit. 
The merchandise was held or taken for storage charges. 

7. Informal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


The Presiding Officer ruled correctly on the motion to dismiss 
made by respondent Goff. The grounds for the motion were three 
in number. First, it is contended that the Department is without 
jurisdiction since the complaint was not filed as to this respond- 
ent within nine months from the date the alleged cause of action 
accrued. There is no dispute that the alleged cause of action ac- 
crued on or about October 15, 1946, and that informal complaint 
was filed on June 26, 1947. Goff contends, however, that this 
complaint was made only against respondent Ries. That the in- 
formal complaint was made against both respondents and was 
so treated by the Department and respondent Goff is clearly 
evidenced by the record. In reply to a letter dated July 30, 1947, 
R. Wayne Goff addressed a letter to the Department dated July 
31, 1947 (Inv. Rep. Ex. 3), reading in part: 

“Replying to your letter of July 30 concerning Ecco Packing 
Company’s complaint of our non-payment of their invoice 
in the amount of $6,935.67, we wish to state our case as fol- 
lows: .. .” (underscoring supplied) 

As a second reason why the complaint should be dismissed, it 
is pointed out in the brief filed by respondent Goff that com- 
plainant was neither present in person at the hearing nor repre- 
sented by counsel and so the case should not have been heard. 
Complainant was not required to appear or be represented at 
the hearing. The rules of practice issued under the act are spe- 
cific on this point. Section 47.15(d) (1) provides with respect 
to appearances and representation as follows: 

“In any proceeding under the act, the parties may appear 
in person or by counsel or other representative. Nothing 
contained in this paragraph shall be construed to require 
the complainant to appear either in person or by counsel or 
other representative; instead, he may be permitted to sub- 
mit his evidence in the form of depositions, taken in the 
manner provided in § 47.16.” 

The record shows that complainant elected to submit his evi- 
dence by offering the testimony of six deposition witnesses. 
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Finally, it is the position of respondent Goff that there was no 
valid enforceable contract between the parties because (a) the 
unauthorized acts of the agent were not ratified; (b) the prin- 
cipal was not estopped; and (c) the alleged contract was not in 
writing. It appears from the record that on or about March 12, 
1946, Goff engaged the broker, Ries, to purchase its 1946 frozen 
food requirements, and that about the same time Goff contracted 
with Associated Frozen Food Packers, Inc., of Seattle, Washing- 
ton (hereafter referred to as Associated), through Ries, for the 
purchase of 10,000 dozen packages of frozen asparagus spears, 
6000 dozen packages of frozen asparagus cuts and tips, 2000 
dozen packages of frozen red raspberries, 2000 dozen packages 
of frozen sweet cherries (unpitted), and 2000 dozen packages of 
frozen apricot halves, at packer’s opening O.P.A. ceiling price. 

During the period beginning about June 20, 1946, and ending 
October 14, 1946, Goff received, accepted and paid for 21 ship- 
ments of various frozen fruits and vegetables which were shown 
by Ries’ bought notes to have been shipped by one of the fol- 
lowing seven concerns: Evans Canning Co., Longview, Wash- 
ington; Ecco Frosted Foods, Longview, Washington; Associated 
Frozen Food Packers, Inc., Seattle, Washington; Ecco Canning 
Company, Longview, Washington; Ecco Frozen Foods Co., Long- 
view, Washington; Ecco Packing Company, Longview, Wash- 
ington; and Ecco Frozen Foods, Longview, Washington. On the 
face of the bought notes which showed Associated as shipper 
there appeared generally either the statement “Cancels and 
supersedes in part our F.A.0.P. S/M ” or the statement 
“Cancels and supersedes our F.A.0.P. S/M .’ On the face 
of the bought notes showing the other six companies as shippers 
there appeared generally either the statement “Cancels and 
supersedes our F.A.0.P. S/M placed with Associated 
Frozen Food Packers, Inc.” or the statement “Cancels and 
supersedes in part our F.A.0.P. S/M placed with Asso- 
ciated Frozen Food Packers, Inc.” 

The shipment in question is evidenced by Ries’ bought note 
10195 dated October 25, 1946, which contains on the face thereof 
the statement “Cancels and supersedes in part our F.A.0.P. S/M 
1388-1886 placed with Associated Frozen Food Packers.” This 
bought note shows the shipper as Ecco Packing Co., Longview, 
Washington. According to the witness, Robert Wayne Goff, this 
shipment was refused upon arrival at destination because Goff 
had no contract with complainant and had learned for the first * 
time that complainant was not a part of ‘Associated. 
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There is no dispute between Goff and Ries that Associated 
did not operate its Monitor, Washington, plant during the 1946 
season. However, Goff contends it first learned of this fact in 
late October 1946, at the time information was received that 
complainant was not.a part of Associated. It is Ries’ position 
‘that Goff had notice and was fully aware of the fact that the 
Monitor plant would not operate. Max Ries testified that timely 
information was given to Charles Rackie, Goff’s sales manager, 
who requested Ries to find some other source and obtain the 
commodities which would normally have been packed at the 
Monitor plant. Ries testified further that after a certain amount 
of negotiating he was able to get complainant to fill a portion 
of Goff’s orders, and that he so advised Mr. Rackie. 

Goff denies that Rackie had authority to negotiate purchases 
from complainant through Ries. We believe the record establishes 
that Rackie did have such authority and that Goff is bound by 
his actions in the circumstances. On cross-examination, Robert 
Wayne Goff admitted that Rackie contacted Ries originally re- 
garding purchases to be made by Goff in the 1946 season, and 
that Rackie, upon instructions from this witness, placed the 
order with Ries and handled all details thereafter. The record 
is clear in showing that Rackie and Max Ries worked closely 
together in filling Goff’s requirements by plotting a chart in detail 
and by discussions with various packers who were to furnish 
the commodities. Having participated so fully in the negotiations 
leading up to the original contract entered into with Associated, 
it can be said that Ries had a perfect right to look to Rackie 
when the question arose as to where Goff’s requirements would 


be filled. ; 

That Goff authorized Rackie to act for it in negotiating pur- 
chases from complainant, through Ries, is further evidenced 
by the fact that on at least one occasion prior to the shipment 
in controversy, Goff did accept and pay for 480 cases of frozen 
sweet cherries shipped by complainant (Ries Ex. 1 - bought note 
8976). 

Goff was aware of purchases being made from companies 
other than Associated. In addition to receiving bought notes from 
Ries, Goff was billed by complainant on several shipments with 
invoices bearing the letterhead “Ecco Packing Company” (Ries 
Ex. 5 - see invoices dated July 13 and 26, and August 21, 1946). 
It is significant that Ries’ bought notes refer to a cancellation 
or superseding of original agreements entered into with Asso- 
ciated. The bought note, No. 8976, dated August 6, 1946, covering 
complainant’s sale to Goff of 480 cases of frozen sweet cherries, 
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represented a contract between complainant and Goff (see 
printed provisions on margin of bought note), and since it 
referred to a cancellation in part of the contract with Associated, 
Goff was clearly on notice that it was contracting for the pur- 
chase of merchandise from a company other than Associated. 
Having accepted and paid for the 480 cases of cherries, Goff 
cannot now be heard to complain about the contract in question 
which is similar in most respects to the provisions inserted in 
bought note No. 8976. 

Rackie did not appear at the hearing. Either Goff or Ries 
could have requested a subpoena for his appearance. Since Rackie 
actively participated in all negotiations preceding execution of 
the contract with Associated, thereby leading Ries to conclude 
that Rackie was authorized to act for Goff, we believe greater 
responsibility vested with Goff to arrange for the appearance 
and testimony of Rackie. 

It is concluded that Rackie was authorized to act for Goff in 
arranging for purchases of frozen foods from complainant, 
through Ries. Respondent Goff’s last contention is that the con- 
tract herein is not enforceable because it is not evidenced by a 
note or memorandum in writing signed by this respondent or 
its agent. Respondent cites the Statute of Frauds of the States 
of Washington, New York, and Pennsylvania (Sec. 4 of the Uni- 
form Sales Act). Such statutes are not applicable to a contract 
of sale which has been made the subject of a complaint under the 
Perishable Agricultural Commodities Act. Joseph Rothenberg 
v. H. Rothstein & Sons, 183 F. (2d) 524 (3d Cir. 1950), 9 A.D. 
1272. Accordingly, the plea of the Statute of Frauds is not a good 
defense in this proceeding. We conclude that Goff’s rejection of 
the frozen foods shipped in car PFE 200466 was without reason- 
able cause and in violation of section 2 of the act. 

Complainant has neither alleged nor offered proof that the 
merchandise was purchased after inspection. For this reason, 
we find the deposition testimony of complainant’s witnesses to 
be of little value. Such testimony was offered chiefly to show that 
one Jack Sexton acted as quality control man at shipping point 
for Ries, and that he inspected and graded all merchandise 
ordered out by the broker. 

With respect to the amount recoverable by complainant, it 
is well established that where the property in the goods which 
are the subject of the bargain has passed and the buyer wrong- 
fully neglects or refuses to pay for them, the seller may recover 
the price, though the buyer refuses to accept delivery. Sec. 63 
(1) of the Uniform Sales Act, 3 Williston on Sales, Rev. Ed., 
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§ 561. Accordingly, complainant should be awarded reparation in 
the amount of $6,460, plus interest, against Goff, and the facts 
should be published. 

The complaint as to Ries should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent, Goff’s 
Frosted Foods, shall pay to complainant, as reparation, $6,460, 
plus interest thereon at the rate of 5 percent per annum from 
November 1, 1946, until paid. 

The complaint as to respondent, Ries, Munoz & Antun Corp., 
is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3049) 


EVERGLADES GROWERS COOPERATIVE v. CAROLINA PRODUCE COM- 
PANY. PACA Doc. No. 5676. Decided January 23, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the full purchase 
price for a shipment of mixed vegetables sold to respondent and accepted 
it, and the latter failed to file an answer to the complaint, it is held, 
that respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and its failure to pay the purchase 
price is a violation of section 2 of the act for which reparation should 
be awarded complainant. 


Everglades Growers Cooperative, of Pahokee, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
formal complaint was filed on December 6, 1951, in which com- 
plainant alleges failure on the part of respondent to pay the 
full purchase price for certain mixed vegetables shipped to re- 
spondent in March 1951. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Regulatory Division, Fruit and Vege- 
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table Branch, were served upon respondent by registered mail 
on December 13, 1951. On December 15, 1951, a copy of the in- 
vestigation report was likewise served upon complainant. At the 
time of the service of the formal complaint upon respondent, it 
was notified in writing that an answer to the complaint should 
be filed within 20 days from the receipt of such notice, and that 
failure to answer would constitute an admission of the allegations 
of the complaint. Notwithstanding such notice, respondent has 
not filed an answer and the issuance of an order, therefore, is 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Everglades Growers Cooperative, is a corpora- 
tion, whose address is Pahokee State Farmers Market, Pahokee, 
Florida. 

2. Respondent is an individual, Roy B. Barham, doing business 
under the firm name of Carolina Produce Company, whose ad- 
dress is 601 West Franklin Street, Chapel Hill, North Carolina. 
At the time of this transaction, respondent was not licensed, but 
was subject to license, under the act. On July 2, 1951, respondent 
was issued a license and paid arrearage fees in the amount of 
$15, which covered the period here involved. 

8. On or about March 17, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent 
the following mixed vegetables, to-wit: 





Item Price Amount 
15 crates celery $2.10 $ 81.50 
80 crates corn 3.00 90.00 
99 sacks green cabbage 1.90 188.10 
15 crates green peppers 2.60 39.00 
Total $348.60 


The sale was made on an f.o.b. shipping point basis. 

4. On March 17, 1951, complainant delivered to respondent at 
Pahokee, Florida, the produce described in Finding of Fact 3. 
Respondent accepted the vegetables and issued and delivered its 
check to complainant in the amount of $348.60, drawn on the 
Bank of Chapel Hill, Chapel Hill, North Carolina, in payment of 
the invoice price. 

5. On April 2, 1951, the check was returned to complainant 
by the bank, due to insufficient funds to respondent’s account. * 

6. On June 7, 1951, respondent paid to complainant on ac- 
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count $150, leaving a balance due from respondent to complain- 
ant of $198.60, no part of which has been paid. 

7. The formal complaint was filed on December 6, 1951, which 
was within nine months from the time the cause of action alleged 
herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, 
as provided by the rules of practice (7 CFR 47.8(c)). 

It is concluded that respondent’s failure to pay the full pur- 
chase price for the vegetables sold and delivered to it by com- 
plainant is a violation of section 2 of the act and complainant 
should be awarded reparation in the amount of $198.60, with 
interest. The facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $198.60, with interest thereon 
at the rate of 5 percent per annum from April 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


ee 


(No. 3050) . 


R. G. JAMES v. ASTENGO BROTHERS. PACA Doc. No. 5675. De- 
cided January 23, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the full purchase 
price for a carload of watermelons sold to, and accepted, by him, and 
respondent failed to file an answer to the complaint, it is held, that re- 
sponden’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and his failure 
to pay the purchase price of the watermelons is a violation of section 
2 of the act for which reparation should be awarded complainant. 


Messrs. Duane Bird and Thomas L. Hall, of Nogales, Arizona, for com- 
plainant. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), was 
instituted by formal complaint filed on October 24, 1951, in which 
complainant alleges failure on the part of respondent to pay the 
full purchase price for a carload of watermelons sold and de- 
livered to respondent in April 1951. A copy of the formal com- 
plaint, together with a copy of the report of investigation made 
by the Regulatory Division, Fruit and Vegetable Branch, was 
served upon respondent by registered mail on December 10, 
1951. On the same date, a copy of the report of investigation was 
likewise served upon complainant’s attorney. 

At the time of the service of the formal complaint upon 
respondent, it was notified in writing that an answer to the 
complaint should be filed within 20 days from the receipt of such 
notice, and that failure to answer would constitute an admission 
of the allegations of the complaint and would be deemed a waiver 
of oral hearing. Notwithstanding such notice, respondent failed 
to file an answer and the issuance of an order, therefore, is 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert Guy James, whose 
address is Post Office Box 616, Nogales, Arizona. 

2. Respondent is an individual, Joe Astengo, doing business 
as Astengo Brothers, whose address is 934 S. San Julian Street, 
Los Angeles, California. At the time of this transaction, respond- 
ent was duly licensed under the act. 

3. On or about April 9, 1951, by oral contract and in the course 
of interstate and foreign commerce, complainant sold to respond- 
ent a carload of mixed type watermelons at 514 cents per pound, 
on a cash f.o.b. acceptance final Nogales, Arizona, basis, for a 
total price of $1,521.68. 

4. Thereafter, in consequence of negotiations between the 
parties, the purchase price was reduced to $1,236. 

5. The watermelons were Federally inspected at Nogales, 
Sonora, Mexico, on April 9, 1951, grading approximately 75 per- 
cent U.S. No. 1, and were also inspected by Gus Herrscher, a 
broker who negotiated the contract of purchase and sale and ac- 
cepted the watermelons for respondent. 

6. Complainant shipped the watermelons on April 9, 1951, in . 
car numbered PFE 73203, from Nogales, Sonora, Mexico, to re- - 
spondent at Los Angeles, California. 
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7. Upon arrival at destination, respondent accepted the carload 
of watermelons, for which it has paid to complainant $600 on 
the purchase price thereof. Subsequently, respondent issued and 
delivered its check in the sum of $636, drawn upon the City 
Market Office of California Bank at Los Angeles, California, in 
payment of the balance of the purchase price for the melons. 

8. Respondent’s check was returned to complainant by the 
bank which refused to honor it, causing complainant to incur a 
protest fee of $2.50, and there is now due and owing to com- 
plainant from respondent the sum of $636, plus protest fee of 
$2.50, or a total of $638.50, no part of which has been paid. 

9. The formal complaint was filed on October 24, 1951, which 
was within nine months from the time the cause of action alleged 
herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the rules of practice 
(7 CFR 47.8(c)). 


It is concluded that respondent’s failure to pay the balance 
of the purchase price for the carload of watermelons delivered 
to it by complainant is in violation of section 2 of the act and 
complainant should be awarded reparation in the amount of 
$638.50, with interest. The facts and circumstances should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $638.50, plus interest thereon 
at the rate of 5 percent per annum from May 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3051) 
PACA Doc. No. 4971. Decided January 23, 1952. 


Dismissal of Complaint for Failure to Meet Contract Requirements— 
Rejection of Commodity Not without Reasonable Cause 


Where complainant-seller alleged the sale and delivery of a number of cases 
of frozen sliced peaches to respondent-purchaser in accordance with 
the contract of the parties, and further alleged that the peaches 
were unlawfully rejected, held, the evidence shows the fruit delivered 
did not meet contract requirements, the rejection was not without reason- 
able cause, and the complaint should be dismissed. 

. Homer B. Splawn, of Yakima, Washington, for complainant. Messrs. 
J. L. Caliri and Schwartz & Miller, of New York, New York, for re- 
spondents. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was received June 26, 1947. Formal 
complaint was filed January 27, 1948, alleging an unlawful re- 
jection by * * * (hereinafter referred to as * * *) 
of 636 cases of sliced peaches shipped by complainant (herein- 
after referred to as * * *), and claiming damages, in the 
alternative, against respondent-broker * * * (hereinafter 
referred toas * * *) in the amount of $2,887.19. 

The Regulatory Division of the Fruit and Vegetable Branch 
made an investigation and a copy of its report thereon was 
served by registered mail on complainant’s attorney May 5, 
1948. Complainant filed an answer to the report of investigation 
on May 24, 1948. On May 3, 1948, copies of the report of investi- 
gation and the formal complaint were served by registered mail 
on the respondents. 

Respondent * * *- filed an answer on May 21, 1948, in 
which it is alleged, among other things, that the peaches were 
not “U. S. Department of Agriculture Grade A’, as contracted 
for, but were “U. S. Grade D or Substandard.” In its answer 
filed June 16, 1948, respondent * * * admits ordering the 
peaches from complainant. As an affirmative defense, this re- 
spondent alleges that the peaches shipped by complainant were 
not in conformance with the grade requirements of the contract. 

A hearing was held at * * * on September 26, 1950. Ne 
one appeared for complainant. Respondents were represented 
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by counsel. Oral testimony was furnished by two witnesses who 
appeared for respondent * * *. There was introduced in 
evidence the deposition testimony of six witnesses for com- 
plainant. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, trading in the 
name of * * *, whose address is * * *, Washington. 

2. Respondent, * * *, is a corporation whose address is 
* * *,. New York. At the time of the transaction involved 
herein, this respondent was licensed to do business under the 
act. 

3. Respondent, * * *, is a corporation whose address is 


* * *, New York. At the time of the transaction involved 
herein, this respondent was licensed to do business under the act. 

4. On or about October 9, 1946, contemplating a shipment in 
the course of interstate commerce, complainant contracted to sell 
respondent, * * *, 6386 cases, 24/16 (1272 dozen pkgs.) of 
frozen sliced peaches, U.S. Grade A, at a price of $2.07 per dozen, 
or a. total of $2,633.04, f.o.b. * * *, Washington. The con- 
tract between the parties was negotiated by respondent, * * *. 

5. On or about October 19, 1946, complainant shipped to re- 
spondent, * * *, 1,272 dozen packages of frozen sliced 
peaches contained in car PFE 64813 for storage in transit at 
the * * *, New York. On the same day, complainant in- 
voiced respondent, * * *, for the peaches in the amount 
of. $2,633.04, plus freight and other charges in the sum of 
$254.15, or a total of $2,887.19. 

6. Laboratory examination by the respondent, * * *, upon 
unloading of car PFE 64813 at destination on or about Novem- 
ber 4, 1946, showed the peaches to be grade D. Official inspection 
on February 17, 1947, disclosed the lot of peaches as a whole to 
be U.S. Grade D or substandard. 

7. Respondent, * * *, refused to accept the 1,272 dozen 
packages of frozen sliced peaches. Complainant did not there- 
after make other disposition of the fruit, but allowed it to be 
taken or held for storage charges. 

8. Informal complaint was filed within nine alle after the 
cause of action accrued. 


CONCLUSIONS 


‘Complainant alleges that, if respondent * * * specified 
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@ grade, such was not communicated to complainant by the 
broker, * * *. In support of its position, complainant sub- 
mitted a copy of the broker’s shipping instructions to com- 
plainant which does not refer to any grade. Also, a copy of com- 
plainant’s invoice sent to * * * covering the peaches does not 
indicate that they were of any particular grade. If there was a 
broker’s Bought Note (memorandum of sale) issued to cover the 
shipment in controversy, it is not in evidence in this proceeding. 
However, contrary to the implication as to the intention of the 
parties which might otherwise be drawn from the copies of ship- 
ping instructions and invoice, when considered alone, there is 
evidence of record which would indicate that * * * under- 
stood from personal conversations with a representative of 
* * *. prior to making shipment, that any merchandise to 
be shipped pursuant to a contract with this company was re- 
quired to meet specified grade and other requirements. 

According to the record, * * * contracted with * * * 
on February 12, 1946, for the purchase of 5,000,000 pounds of 
fresh frozen foods per year for a period of five years. The agree- 
ment between the parties provided, among other things, that all 
products sold to * * * by Associated would be U. S. De- 
partment of Agriculture Grade A. In May or June, 1946, it 
became apparent that Associated would be unable to operate its 
peach packing plant at * * *, Washington, because of 
financial difficulties. * * * then arranged with respondent 
broker to take complainant’s peaches. Because of the strict speci- 
fications, * * * purchasing agent, testified to advising 
respondent broker that * * * would accept, in some in- 
stances, “top Grade B merchandise instead of Grade A, but this 
top Grade B would score 84 points or better.” (T. p. 18 and 19). 
It appears * * * wished to be in a position under its con- 
tracts to demand U. S. Grade A, but that when the company was 
aware of the reason for a slight mark down to the top of U. S. 
Grade B, it would accept the latter grade. (T. p. 28 and 29). 

* * * quality control supervisor of frozen foods on the 
West Coast, testified that for some three or four days during 
the week of July 1, 1946, he visited complainant’s plants at 
* * * and * * *, Washington, in the company of * * *; 
and that in discussing and explaining specifications he very for- 
mally went over every item in * * * standards for frozen 
fruits and vegetables. Section 4 of Paragraph VIII of these : 
standards (* * * Ex. 4) provides as follows: 
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4. PRODUCT GRADE 
In addition to meeting the above “General Standards” 
all products shall meet the latest Grade A requirements 
of the U. S. Department of Agriculture”. 

While respondent broker offered no testimony to show it had 
informed complainant directly that * * * would relax its 
strict grade requirements and would accept peaches of “B” 
grade having a score of 84 points or better, the fact remains that 
complainant shipped merchandise of an inferior grade with full 
knowledge of * * * standard requiring all products to be 
U.S. Grade A. 

The peaches were purchased and sold on an f.o.b. basis, and 
were required to be U. S. Grade A when shipped. The questions 
for consideration are whether complainant breached this con- 
tract requirement, and whether the peaches were in suitable 
shipping condition. There is no dispute that the shipment was 
accorded normal transportation and service, or that the lot of 
peaches as a whole were found to be of U. S. Grade D or Sub- 
standard at destination. Complainant offered no evidence of 
grade at shipping point. Although the peaches were merchantable 
at destination, we conclude that the fruit did not meet contract 
grade requirements at shipping point. Accordingly, rejection by 
respondent * * * was not without reasonable cause. 

Complainant has neither alleged nor offered proof that the 
peaches were purchased after inspection. For this reason, we 
find the testimony of complainant’s deposition witnesses to be 
of little value. Such testimony was offered principally to show 
that one * * * acted as quality control man at shipping 
point for respondent, * * *, and that he inspected and 
graded all merchandise ordered out by the broker. 

It is concluded that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 3052) 


PACA Doc. No. 5014. Decided January 23, 1952. 


Dismissal—Evidence—Failure to Establish Breach of 
Duty—Acting Promptly and Diligently in Notifying 
Complainant of True Name of Buyer of Shipment 


Where complainant seeks to recover damages against respondent-broker by 
reason of an error made in billing a shipment of frozen fruit to the 
wrong purchaser, held, the evidence shows that as soon as the error 
came to respondent’s attention, it acted promptly and diligently in 
notifying complainant, and since the latter has failed to establish by a 
preponderance of the evidence of breach of any duty due from respond- 
ent to complainant, the complaint should be dismissed. 


Mr. Homer B. Splawn, of Yakima, Washington, for complainant. Messrs. 
Schwartz & Miller, of New York, New York, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was received June 26, 1947. Formal 
complaint was filed June 7, 1948, alleging a breach of duty by 
respondent broker in failing to designate or inform complainant 
of the true name of the buyer of a shipment of frozen raspber- 
ries, peaches and apricots. Damages are claimed in the amount 
of $789.95. 

The Regulatory Division of the Fruit and Vegetable Branch 
conducted an investigation and a copy of the report thereon was 
served by registered mail on complainant’s attorney July 12, 
1948. Complainant filed an answer to the report of investigation 
on July 21, 1948. Copies of the formal complaint and investiga- 
tion report were served by registered mail on respondent July 
9, 1948. 

Respondent filed an answer to the onic on August 26, 
1948, and by way of explanation and defense alleged that the 
merchandise was sold by respondent to the * * *, New 
York; that complainant erroneously drafted * * *, of 
* * *, Pennsylvania, and that respondent was never noti- 
fied by complainant of the shipment of the car containing the 
merchandise and, therefore, did not know that the wrong buyer 
had been invoiced by complainant. 

A hearing was held at * * * on October 4, 1950. No one . 
appeared for complainant. Respondent was represented by 
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counsel The only witness to testify was respondent’s President, 
* * *. There was introduced in evidence the deposition 
testimony of six witnesses for complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, trading in the 
name of * * *, whose address is * * *, Washington. 


2. Respondent, * * *, is a corporation whose address is 
* * *, New York. At the time of the transaction involved 


’ 


herein, respondent was licensed to do business under the act. 


3. On or about October 8, 1946, contemplating a shipment - 
the course of interstate commerce, complainant sold to * * 
New York, 60 dozen packages of frozen raspberries at $5.35 per 
dozen, or $321.00; 100 dozen packages of frozen peaches at $2.07 
per dozen, or $207.00; and 100 dozen packages of frozen apricots 
at $2.10 per dozen, or a total of $738.00, fob. * * *, 
Washington. Respondent negotiated the contract between com- 
plainantand * * *, 

4. On or about October 19, 1946, complainant received from 
respondent a teletype order to ship to the * * *, * * #*, 
New York, for storage in transit, 30 cases of frozen raspberries, 
50 cases of frozen peaches, and 50 cases of frozen apricots, 
all for the account of “* * *.” On the same day, complain- 
ant invoiced * * * of * * *, Pennsylvania, for the 


merchandise, as follows: 


30 cases 24/16 oz. Raspberries $5.35 per doz. $321.00 
50 cases 24/16 oz. Peaches 2.07 per doz. 207.00 
50 cases 24/16 oz. Apricots 2.10 per doz. 210.00 


$738.00 


Plus prepaid freight, salt and icing charges 
and federal tax on 3510# at $1.48 per cwt. 51.95 


$789.95 


Complainant did not send copies of this invoice or the shipping 
documents to respondent. 
5. Car PFE 64813 containing, among other items, the frozen 


fruits in question, was shipped by complainant from * * *, 


Wasingten; on or about October 19, 1946, and arrived at the 

* * warehouse, * * *, New York, and was unloaded 
on ‘November 4, 1946. On the following day, respondent sent 
* * * written notice of the unloading of car PFE 64813 with 
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instructions to forward complainant’s delivery order to the ware- 
house so that title to the frozen fruits could be transferred to 
the account of * * *. Storage charges on the fruits were 
paid by * * *, for the months of November and Decem- 
ber, 1946 and January, 1947. 

6. On January 15, 1947, respondent wrote to complainant 
quoting therein the contents of a previous letter sent to com- 
plainant on November 21, 1946, as follows: 


“Please refer to your car No. PFE 64813, which you ship- 
ped to the * * *, New York. 

“We have never received any information from you with 
regard to this car, that is, copies of your invoices or copies 
of the shipping documents. 

“It is imperative that we have these documents for our 
records.” 


Respondent pointed out to complainant that the draft covering 
the frozen fruits should have been drawn on the * * * of 
*. ©.» Mom. You setter. Gon * *.* ..°..%.%) 
and instructed complainant to withdraw his original draft 
against the latter company. 

7. In replying to respondent’s letter on January 21, 1947, com- 
plainant stated that copies of the invoices and shipping docu- 
ments on car PFE 64813 were mailed to respondent on October 
19, 1946, and again on November 22, 1946, and, for that reason, 
no more sets of these papers were available for distribution. 

8. On January 21, 1947, complainant addressed a letter to 

* * * + advising that a draft had been drawn on the com- 
pany through the * * * of * * *, New York, in the 
amount of the purchase price plus prepaid freight and other 
charges totalling $789.95. Records of the * * *, and bank 
records accessible to this company, fail to show that complain- 
ant’s draft was ever received by the bank. 

9. On July 10, 1947, * * *, manager of respondent’s 
* * *, New York, office, wrote to * * * that so far as 
she could determine the merchandise had never been paid for. 
* * * suggested that the company forget about the mer- 
chandise entirely, and, if necessary, to replace it with other 
purchases. 

10. Complainant did not make other disposition of the frozen 
fruits. They were held or taken for storage charges. 

11. Informal complaint was filed within nine months after the 


cause of action accrued. 


--—< 
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CONCLUSIONS 


Respondent’s teletype message ordering the merchandise ship- 
ped tothe * * * of * * *, New York, listed the buyer 
as “* * *” Complainant alleges that it was reasonable to 
assume the order meant * * *, of * * *, Pennsylvania, 
’ because of prior shipments. Complainant submitted no proof of 
prior shipments. There is evidence that * * *, never en- 
tered an order with complainant directly or through respondent 
broker. In a letter addressed to the Department under date of 
August 8, 1947 (Inv. Rep. Ex. 3), * * *, Vice President, 
* * *, expressly states “At any rate, we have never pur- 
chased merchandise from * * *.” We believe this sufficient 
to conclude that complainant never received any orders for mer- 
chandise from * * *, 

Complainant also alleges without proving, that copies of the 
invoices and shipping documents on car PFE 64813 were mailed 
to respondent on October 19, 1946, and again on November 22, 
1946. Respondent’s * * * testified that he never received 
invoices or shipping documents on any of the merchandise con- 
tained in car PFE 64813. According to this witness, if respond- 
ent had received copies of the invoice and shipping documents 
its Traffic Department would have automatically noted the error 
in posting and would have promptly notified complainant so that 
arrangements could be made for the transfer of the draft from 
* * * x of cs bd a to * * * ‘ of 


* * *, New York. No reason suggests itself why re- 
spondent would not have taken prompt steps to correct com- 
plainant’s error in billing the * * * company had it re- 
ceived copies of the invoice and shipping documents on either 
October 19 or November 22, 1946. We are impressed by * * * 
testimony that at about the time in question respondent was 
ordering other cars of frozen fruits and vegetables shipped 
direct to * * *, and that certainly respondent would not 
have ordered merchandise shipped to a cold storage warehouse 
in * * *, New York, which is near * * *, New 
York, for a company having its place of business in * * *, 
Pennsylvania. * * * also testified that the teletype manne 
ordering the merchandise was in confirmation of a previous 
telephone call from respondent to complainant, at which time 
the parties were discussing the makeup of a car for * * * 
New York, which car would require a minimum of 46,000 pounds. 
We are satisfied that the record supports respondent’s position 


that its first knowledge of complainant’s erroneous billing was 
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received by respondent sometime around the middle of January, 
1946, at which time it took prompt action in issuing instructions 
to complainant to withdraw its original draft and draw one on 
the .* © ©. Ghromeh the * * * YY © *, Baw 
York, and it is so concluded. 

There is some evidence that complainant’s draft was never 
received by the * * *. Whether it was or not is immaterial 
insofar as the respondent is concerned for the record establishes 
that once the error in billing came to its attention, respondent 
acted promptly and diligently in notifying complainant. We con- 
clude complainant has failed to establish by a preponderance of 
the evidence the breach of any duty due from respondent to com- 
plainant. 

Complainant has neither alleged nor offered proof that the 
merchandise was purchased after inspection. For this reason, we 
find the testimony of complainant’s deposition witnesses to be 
of little value herein. Such testimony was offered chiefly to show 
that one * * * acted as respondent’s quality control man 
at shipping point, and that he inspected and graded all mer- 
chandise ordered out by respondent broker. 

It is concluded that the complaint should be dismissed. 























ORDER 





The complaint is dismissed. 
Copies hereof shall be served upon the parties. 








(No. 3053) 





LA ROSA and RAY v. ELIENE LINDSAY FRUIT COMPANY, and/or 
SUN GLO FRUIT AND PRODUCE COMPANY, and/or SUN VALLEY 
GRAPE DISTRIBUTORS. PACA Doc. No. 5011. Decided January 
30, 1952. 







Election of Remedies—Reparation Proceeding to Recover 
Damages for Failure to Deliver Commodity 









Where complainant-purchaser seeks to recover damages for failure to de- 
liver to it 10 carloads of grapes pursuant to a contract with respond- 
ents, and respondent-shipper contends that it did not intend to be bound 
by any agreement until a confirmation of sale was signed by the pur- 
chaser, and respondent-broker contends that an election should be made 
by complainant as to which respondent it wishes to hold liable in 
damages, held, upon the evidence, that: (1) respondent-shipper ratified * 
the agreement in question by accepting without objection a complainant’s _ 
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deposit; (2) complainant knew the broker was acting as a broker, but 
did not know the identity of the shipper, and the shipper therefore is 
a partially disclosed principal; (3) upon learning the identity of the 
shipper complainant may hold either the shipper or the broker; (4) 
complainant need not elect which respondent it wishes to hold prior to 
a detemination of the liability and relationship of the respective parties; 
and (5) a preliminary order should be entered giving complainant 20 
days within which to make an election in writing. 


Principal and Agent—Ratification of Contract by Principal 


A principal ratifies the agreement made by its agent by accepting without 
objection the deposit made by the purchaser. 


Principal and Agent—Partially Disclosed Principal 


Where a purchaser has notice that an agent is acting or may have acted 
for a principal, and has no notice of the principal’s identity, the prin- 
cipal for whom the agent is acting is partially disclosed. 


Principal and Agent—Rights of Third Party 
Against Undisclosed Principal 


Upon discovery of the identity of a partially disclosed principal, the third 
party may hold either the agent or the partially disclosed principal. 


Measure of Damages for Failure to Deliver Commodity 


The proper measure of damages herein for failure to deliver is the difference 
between the contract price and the market or current price of the grapes 
at the time or times when they should have been delivered. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant, Messrs. Rowell, 
Lamberson & Thomas, of Fresno, California, for respondent, Eliene 
Lindsay Fruit Company and/or Sun Glo Fruit and Produce Company. 
Mr. Iener W. Nielsen, of Fresno, California, for respondent, Sun Valley 
Grape Distributors. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
instituted for the recovery of damages alleged to have been caused 
by the failure of respondents to ship ten carloads of grapes 
pursuant to contract. An informal complaint was filed on August 
12, 1946. Formal complaint was filed on June 17, 1948. A copy 
of the report of investigation prepared by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, was served by registered mail 
upon complainant on July 19, 1948. A copy of the formal com- 
plaint was served by registered mail upon respondent Eliene 
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Lindsay, doing business as Eliene Lindsay Fruit Company and/ 
or Sun Glo Fruit and Produce Company (hereinfater referred 
to as “Lindsay’”’) on July 22, 1948, together with a copy of the 
investigation report. Copies of the complaint and investigation 
report were served upon respondent Sam, John and Joseph Kasa- 
bian, doing business as Sun Valley Grape Distributors (herein- 
after referred to as “Kasabian”) on July 26, 1948. On August 
10, 1948, respondent Lindsay filed an answer to the complaint. 
This was followed by an answer from respondent Kasabian, filed 
on November 2, 1948. Respondent Lindsay denied having entered 
into a contract with complainant, and alleged that at all times 
it acted as an independent broker and that whatever contract 
was entered into was between the complainant and respondent 
Kasabian. Respondent Kasabian who denied having entered into 
a contract with complainant. 

A hearing was held at Bakersfield, California, on March 2, 
1951. Complainant introduced into evidence the depositions of 
John M. La Rosa, Nathan Black and Frank M. Bova. Eliene 
Lindsay and Sam Kasabian appeared as witnesses for respond- 
ents. All parties were represented at the hearing by counsel 
and all parties filed briefs in the proceeding. 
























FINDINGS OF FACT 


1. Complainant is a partnership composed of John M. La Rosa 
and Mike Ray, doing business as La Rosa and Ray. Its Post Office 
address is 320 South New Jersey Street, Indianapolis, Indiana. 

2. Respondent Lindsay is an individual, Eliene Lindsay, doing 
business as Eliene Lindsay Fruit Company and/or Sun Glo Fruit 
and Produce Company, whose Post Office address is Fresno, Cali- 
fornia. PP 

3. Respondent Kasabian is a partnership composed of John, 
Joseph and Sam Kasabian, doing business as Sun Valley Grape 
Distributors, whose Post Office address is Reedley, California. 

4. At all times mentioned herein the respondents were licensed 
under the act. 

5. On July 20, 1946, complainant at Indianapolis, Indiana, in- 
quired by teletype of respondent Lindsay at Fresno, California as 
follows: es 

“Have order for ten cars U. S. One girdled seedless grapes 
for shipment starting July 25 ending August 5. Can you fill 
the bill” 

6. Respondent Lindsay replied that shipments were planned : 
for the 25th or 26th of July and that the order could be filled by — 
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the 10th of August. Negotiations between complainant and re- 
spondent Lindsay continued, during which respondent Lindsay 
inquired whether complainant could obtain a substantial down 
payment on each car, stating that a down payment of $500 was 
desired. Request was made by respondent Lindsay for one extra 
- day in starting. Upon inquiry, complainant was informed that 
the brands would be “Sun Valley” and “Kay Pack.” 
7. On July 22, 1946, respondent Lindsay advised complainant 

by teletype as follows: 

“Per order ten cars grapes 300 to 500 deposit O.K.” 
Complainant replied: 

“You wire us confirmation and we will mail you our check 

for the ten cars or you can draw draft. That’s at 2.60 f.o.b. 

on U.S. One grapes to be shipped starting the 26th July not 

to exceed the 5th of August.” 
Complainant inquired by teletype “Do you wish confirmation,” 
to which respondent Lindsay replied, “You send us confirmation 
and I’ll confirm back to you by wire.” 

8. On July 22, respondent Lindsay advised the complainant by 

Western Union telegram as follows: 


“CONFIRMING ORDER TEN CARS THOMPSON SEED- 
LESS GRAPES GIRDLED U. 8S. ONES 300 DEPOSIT PER 
CAR TWO DAILY FIRST SHIPMENT 26th ENDING 
AUGUST 5. 2.60 PER LUG NET F.O.B. CALIFORNIA AC- 
CEPTANCE FINAL.” 


9. On July 23 complainant La Rosa and Ray confirmed the 

telegram quoted in finding 8 as follows: 
“Confirming per your wire 22nd booking ourselves ten cars 
U. S. One Thompson girdled seedless table grapes shipments 
begin July 26 or sooner not exceed August 5 providing net 
weight 28 pounds shipping point. Advise immediately weight 
correct. Airmailing check today 300 per car be deducted each 
car. Answer quick.” 
Respondent Lindsay replied by Western Union telegram on 
July 23: 
“RECEIVED WIRE WEIGHT CORRECT 28 POUND 
LUGS. THANKS. 

10. Only July 23, 1946 complainant mailed to respondent Lind- 
say its check in the sum of $3000. This check was deposited by 
respondent Lindsay on July 25, 1946. 

11. On or about July 25, 1946, respondent Kasabian received 
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from respondent Lindsay a check in the amount of $3000, rep- 
resenting a deposit of $300 per car on ten cars of Thompson seed- 
less grapes purchased by complainant. 

12. The check mentioned in finding 11 was accepted by re- 
spondent Kasabian without any question or reservations. On or 
about August 16, 1946, respondent Kasabian refunded to com- 
plainant the sum of $3,000. 

13. The sales negotiations with complainant as described above 
were carried on by respondent Lindsay acting as a broker on 
behalf of respondent Kasabian as seller. Complainant knew Lind- 
say was acting only as a broker, but as of the time of entering 
into the contract, complainant did not know the identity of the 
shipper. 

14. Respondent Kasabian was aware of and consented to the 
agreement made on its behalf by respondent Lindsay, as shown 
in findings 7, 8 and 9 above. 

15. No grapes meeting contract requirements were shipped by 
Kasabian to complainant. 

16. Between the dates of July 26 and August 7, 1946, the f.o.b. 
price of Thompson seedless grapes from Central California was 
in excess of $3.00 per lug of 28 pounds. 

17. A standard car of Thompson seedless grapes consists of 
1040 lug boxes. 

18. An informal complaint was received by the Regulatory 
Division, Fruit and Vegetable Branch on August 12, 1946, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first question for determination in this proceeding is 
whether a valid contract was entered into between complainant 
and respondents Lindsay or Kasabian. The fact that no grapes 
meeting contract requirements were ever shipped is not in dis- 
pute. 

From an examination of the exchange of teletype messages 
and the formal confirmations by Western Union telegram, it is 
clear that a contract was entered into between complainant as 
purchaser and either respondent Lindsay, or Kasabian as a seller 
with respondent Lindsay acting as broker for Kasabian. The 
contract called for 10 carloads of Thompson girdled seedless 
grapes at $2.60 per lug, f.o.b. California, $300 deposit per car, 
shipment to commence on July 26, ending on August 5, 1946. The ~ 
teletype messages and Western Union telegrams clearly show a 
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valid offer and an equally valid acceptance. There is considera- 
tion and every other essential element necessary to a binding 
contract. The only question is whether Lindsay or Kasabian, 
or both, are liable to the complainant under the contract. In 
arriving at a solution of this problem, we shall consider whether 
. Lindsay was authorized to negotiate the contract on behalf of 
Kasabian or whether Kasabian ratified the contract; whether 
complainant believed it was dealing with Lindsay as a seller; and 
whether complainant knew that Lindsay was a broker and, if so, 
was aware of the identity of the actual seller. 

Respondent Kasabian contends that it did not intend to enter 
into any contract with complainant until the Standard Confirma- 
tion of Sale, which was prepared and forwarded to complainant, 
had been signed and returned to it. Respondent Kasabian, how- 
ever, admits having discussed the terms of the contract with 
respondent Lindsay, and having been present in Lindsay’s office 
prior to the time that they commenced the grape “deal” in 1946. 
Eliene Lindsay testified that Sam Kasabian was present in her 
office and stood next to the girl who prepared the teletypes which 
were sent to the complainant. She also testified that Sam Kasa- 
bian either knew of the contents or dictated all teletypes or tele- 
graph messages sent by her office to complainant. Moreover, 
when the sum of $3,000 was turned over to respondent Kasabian 
by respondent Lindsay, there was no complaint made either as to 
the amount, or as to a lack of the signed confirmation which re- 
spondent Kasabian insists was required by it. Respondent Kasa- 
bian retained the $3,000 for 11 days subsequent to the termina- 
tion date specified in the exchange of telegrams and this sum 
was repaid to complainant only after considerable pressure upon 
respondent Kasabian to do so. While Kasabian may have de- 
sired a deposit in excess of $300 per car, the evidence shows 
clearly that it was willing to accept and did in fact accept the 
lesser sum of $300. The contention of respondent Kasabian that 
it did not intend to be bound by any agreement until the confirma- 
tion of sale was signed is not supported by the evidence. We 
must therefore conclude that respondent Kasabian either had 
knowledge of and consented to the agreement which was made 
by respondent Lindsay with the complainant for the sale of the 
10 cars of grapes and was, in fact, a party to the contract; or that 
Kasabian ratified the agreement by accepting without objection 
the $3,000 deposit made by the complainant. Wagenen, et al. v. 
Fresh Frozen Foods, Inc., 4 A.D. 765, 770; Calif. Civil Code Sec- 
tion 2310; Rest. Agency Sections 98, 99. 

Having determined that Kasabian was the seller and Lindsay 
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the seller’s agent, the next question is whether complainant knew 
Kasabian was the seller. In other words, was Kasabian the prin- 
cipal, the partially disclosed principal, or the undisclosed prin- 
cipal? The evidence shows that the complainant knew at all times 
that it was dealing with a broker and not the shipper in nego- 
tiating the contract. With the exception of the fact that respond- 
ent Lindsay informed the complainant of the brand names of the 
grapes to be shipped, there is no disclosure by respondent Lind- 
say during the negotiations of the name of the principal for 
whom it was acting. The standard confirmation of sale prepared 
on July 23, immediately following these negotiations, was for- 
warded to complainant. This shows clearly that the grapes had 
been sold for the account of Sun Valley Grape Distributors, Reed- 
ley, California, and that respondent Lindsay was acting in the 
transaction only in the capacity of a broker. It is true that this 
confirmation was never signed by complainant, inasmuch as the 
terms contained therein differed from those agreed upon in tele- 
type and telegraph communications. The significant thing con- 
cerning the information as to the seller contained in this confirma- 
tion, however, is that it did not reach complainant until after the 
contract had actually been entered into. We therefore must con- 
clude that on the date of the contract complainant was unaware 
of the identity of the seller. It has been held that if a purchaser 
has notice that the agent is acting or may have acted for a prin- 
cipal, and has no notice of the principal’s identity, the principal 
for whom the agent is acting is partially disclosed. Joseph De- 
nunzio Fruit Company v. Crane, 79 F. Supp. 117, 134 (S.D. Cal. 
1948), 89 F. Supp. 962, 188 F. 2(d) 569 (9th Cir. 1951). We 
think that respondent Kasabian was a partially disclosed prin- 
cipal herein. 

A person purporting to make a contract with another for a 
partially disclosed principal is a party to the contract. If an 
agent disclosed the fact that he is an agent, but not the name of 
the principal, he is personally liable. Joseph Denunzio Fruit Com- 
pany v. Crane, supra. If an agent makes a contract in his own 
name, while acting on behalf of an undisclosed principal, the third 
party, upon discovery of the name of the principal, may hold him 
liable under the contract. See 5 Cal. L. Rev. 183, Marr v. Postal 
Union Life Ins. Co. (1940) 40 Cal. App. 2(d) 673, 105 P. 2d 649; 
Rest. Agency Sections 186, 190 et. seq. Clearly, complainant may 
recover either from Lindsay or from Kasabian. Grosso v. Mon- 
falcone, Inc. et al. (1936) 13 Cal. App. 2(d) 405, 56 P. 2(d) 1266. 

Counsel for respondent Lindsay contends that complainant : 
should be compelled to elect which respondent it will hold liable 
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in damages. The established rule in California seems to be that 
where the defense has not been waived, an election must be made 
by complainant. In Klinger v. Modesto Fruit Company, 107 Cal. 
App. 97, 290 P. 127, 129 (1930), it was held as follows: “It is 
illogical and unjust to require a creditor on his own initiative 
- and without a demand or motion to make an election as to whether 
he will seek to hold an agent or his principal liable upon an obli- 
gation. This would require him to speculate upon the decision of 
the court regarding the relationship of the principal and agent. 
An election before the rendition of judgment might not accord 
with the Court’s view of the relationship as disclosed by the evi- 
dence. A premature choice might result in an erroneous election 
and a total loss of a valid claim. Conflicting evidence regarding 
the liability of the agent or his principal would require the affirm- 
ance of a judgment at variance with the election. The uncertainty 
and injustice of an erroneous election is apparent. The law will 
not require a litigant to gamble on his remedy. It would seem to 
be a wiser and better rule of procedure, where there is an issue 
or a doubt as to the relationship of a principal and agent, to 
require a motion for election to be made, and even then to hold 
a motion under advisement until the liability and relationship of 
the respective parties has been determined, and then render 
judgment accordingly. If both are found to be liable because 
of the relationship of agent and undisclosed principal, then the 
court should direct an election to be made and enter judgment 
accordingly. If the demand for an election is not raised by de- 
murrer or motion during the process of the trial by the parties 
for whose benefit this doctrine is intended, it should be deemed 
to have been waived.” See also Craig et al. v. Buckley, Jr. (1933) 
218 Cal. 78, 21 P 2nd 430. 

The question of election was considered by the Federal Dis- 
trict Court in Joseph Denunzio Fruit Company v. Crane, supra, 
and the California rule was discussed. The district court con- 
cluded that the question of election was purely procedural and not 
substantive, and was governed, therefore, by the Federal Rules 
of Civil Procedure and not by the substantive laws of the State 
of California. Upon the basis of the Federal rules, the court 
held that an election at the close of the evidence was not man- 
datory. The court, however, after considering the merits of the 
case and determining the respective liabilities of the parties, gave 
complainant an opportunity to make an election prior to the 
entry of judgment. 

The rules of practice issued pursuant to the Perishable Agricul- 
tural Commodities Act, 1930, as amended, do not make reference 
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to the matter of an election in a case of the kind under considera- 
tion. Upon the record in this case we are inclined to adopt the 
procedure followed by the Federal District Court and to hold that 
an election is not mandatory prior to a determination of the 
liability and relationship of the respective parties. 

As to the proper amount of damages, complainant seeks repa- 
ration for $4,160, representing the difference between the con- 
tract price of $2.60 per lug and the price of $3.00 at which com- 
plainant negotiated resale contracts for the grapes. We have ad- 
hered to the rule that, in order for a buyer to recover for loss of 
profits, it must be shown that such loss was within the contem- 
plation of the parties. Complainant’s evidence shows that the re- 
sale contracts upon which it relies were entered into with its sub- 
purchasers after the date of the contract involved herein. Com- 
plainant therefore may not recover for loss of profits as such. 
C. Basil Company v. The S. A. Gerrard Company, 10 A.D. 77, 80. 
Section 67(3) of the Uniform Sales Act, effective both in Cali- 
fornia and Indiana, states the rule of damages for failure to 
deliver applicable in this case. The proper measure of damages 
is the difference between the contract price and the market or 
current price of the grapes at the time or times when they ought 
to have been delivered. Maurice Kellerman v. L. Gillarde Com- 
pany and Ritter and Post, 8 A.D. 1347; Weinreb v. Lowe Brothers, 
5 A.D. 398, 402; Grand Tower Company v. Phillip, 90 U.S. 471, 
480. As we have indicated in our findings of fact, the price on 
Thompson seedless grapes in Central California between the dates 
of July 26 and August 7, 1946, at all times exceeded $3 per lug, 
the price at which the complainant alleges it resold the grapes. 
We therefore conclude that complainant’s claim in the amount 
of $4,160 is justified. 

Respondents’ liabilities herein are not joint, but are several. A 
full recovery against one bars recovery against the other. In 
view of our ruling on the procedural point in the matter of elec- 
tion, complainant should be given an opportunity to make an elec- 
tion, in writing, (within 20 days from the date of service hereof, 
and prior to the entry of our order to pay,) as to which respond- 
ent it desires to hold liable in damages. A preliminary order to 
that effect should be issued. The proceeding should be continued 
for the time being and the facts should be published. 









































PRELIMINARY ORDER 


Complainant is granted 20 days from the date of service hereof 
in which to elect, in writing, which of respondents it will hold 
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liable in damages. To allow opportunity for such election, the 
proceeding is continued. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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